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EDITORIAL 


Our correspondence columns show that the recent proposals 
of The Law Society to enforce minimum scales of 
professional charges in conveyancing matters have not 
received unqualified approval. 

It is the clear duty of the Society to protect the profession 
against the evils of undercutting and to ensure that no 
solicitor is forced, by pressure of competition,-to accept a 
lower rate of remuneration than is commensurate with his 
efforts and with general professional standards. The Solicitors’ 
Practice Rules, 1936, in their present form are generally 
recognised as having done much to this end. 

The two principal causes of undercutting in the past 
have been an overcrowded profession and an authorised 
scale of charges which is generally recognised to have been 
somewhat higher than circumstances justified. In the early 
1930's, when the £ sterling had a higher purchasing power, the 
authorised scales of charges were considered adequate and 
business depression had deflected many young men into the 
professions, with the result that a First Class Honoursman 
might be offered a salary as little as £50 per year. The 
resulting menace of undercutting caused many provincial 
societies to institute minimum scale agreements, and it is 
not surprising that in 1937 the Associated Provincial Law 
Societies passed a resolution calling for the imposition of 
minimum scales on a country-wide basis. The PRESIDENT, 
in his recent address, speaks of a strengthening of this feeling 
since 1937, and if this be so it means that the threat of under- 
cutting has survived both the fall in the value of the pound 
and also the effect of the war years, which have caused the 
profession to be under-manned rather than overcrowded. 
The President has access to information on this subject 
which is not available to us and we would not have it thought 
for a moment that we challenge the accuracy of his statement, 
but we must confess to some surprise at finding that under- 
cutting is considered to be a serious menace at the present 
time. 

The case against compulsory minimum scales is that 
there is nothing objectionable per se in charging less than the 
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authorised fee when, from motives of charity or otherwise, 
the solicitor concerned is of the opinion that the lower fee 
is a proper one and provided always that such action does 
not attract to the solicitor business which would normally 
go elsewhere. The opponents of minimum scales say, and 
we think with some justification, that undercharging does 
not become undercutting unless it introduces an element of 
improper competition and forces other members of the 
profession to follow suit whether they wish to do so or not. 
The existing Practice Rules give effect to this distinction 
in that they penalise a solicitor for holding himself out as 
prepared to undercharge and thus, perhaps, obtaining clients 
who would otherwise go to another solicitor. The supporters 
of minimum scales evidently think that these provisions 
do not go far enough but, as yet, the evidence in support 
of their contention has not been disclosed. 

In passing, we wonder what the layman will think if he 
hears that the profession is pressing simultaneously for an 
increase in maximum scales in some matters and for the 
imposition of compulsory minimum rates. It may occur 
to him that a fear of undercutting is a strange companion 
to a belief that existing rates are insufficient to give the 
practising solicitor a fair income on which he can be asked 
to support himself and his family. To anyone instructed 
in the detail of these matters such a view is illogical, but 
there will be many who lack both the instruction and the 
logic required to form a balanced opinion. Until the more 
important questions of maximum scales have been settled 
it may be a tactical error to direct too much attention to the 
other issue. 

Few more important questions of principle affecting the 
profession have arisen in recent years and it is to be hoped 
that all practising solicitors will find an opportunity to make 
their views known so that the Council of The Law Society 
may feel that they are fully and adequately informed of the 
wishes of both London and country solicitors in this 
matter. 


, 
Lik. 








504 THE 


SOLICITORS’ 


JOURNAL August 6, 1949 


CURRENT TOPICS 


The Legal Aid Act: An American View 


Mr. REGINALD HEBER SMITH, writing in the July issue of 
the Massachusetts Law Quarterly, has, it is hoped, laid low, in 
the interests of sound public opinion throughout the U.S.A., 
mis-statements by presidents of a number of states’ Bar 
associations that the Rushcliffe plan involves socialisation of 
the legal profession in England. He makes the following 
points: (1) legal aid in England has lagged far behind the 
U.S.A. ; (2) the report was filed in May, 1945, after a year 
of deliberation and before the Labour Government was 
returned to power; (3) it has the support of all parties ; 
(4) its basic principles are in Magna Carta; (5) The Law 
Society is master in its own house and its complete indepen- 
dence contrasts sharply with the comparative weakness of 
most Bar associations in the U.S.A.; (6) English barristers 
and solicitors will not be regimented or dragooned to serve 
on panels; they are free to enrol or stay out. The article 
pays a special tribute to Mr. T. G. Lunp. To quote 
Mr. S. C. T. LitrLewoop, chairman of the Legal Aid 
Committee of the Council of The Law Society : “‘ The scheme 
in the first place was prepared entirely by Mr. Lund. It was 
his own idea and he did it unaided.’’ “If in America,’ 
Mr. Smith writes, ‘“‘ the executive secretary of a state Bar 
association drafted such a plan, had it approved by the 
association’s legal aid committee and then by the association, 
which in turn submitted it to a committee of its state 
Legislature we would not talk of socialisation at all. We 
should simply think that an alert Bar association was trying 
to do its full duty.”’ 


Incomes in the Legal Profession 


A suURVEY of incomes and future prospects in the legal 
profession in Victoria, Australia, has recently been completed 
by the Law Institute of Victoria and the Queensland Law 
Society Incorporated and the Appointments Beard of the 
University. It shows striking resemblances between the 
economic condition of the profession here and in Victoria and 
is not without its lessons for those who picture lawyers as a 
greedy set of people battening on the public. In December, 
1948, a questionnaire was sent to 1,061 solicitors in Victoria 
who held practising certificates ; 514 (48°35 per cent.) replied. 
The fully detailed analyses of the answers are set out in the 
Law Institute Journal for 1st June, 1949. The general 
observation is made that assuming a continuance of 1948 
conditions the “‘ typical solicitor ’’ might expect to achieve an 
income in the vicinity of {500 a year in the first two years of 
practice. Within the next three years it would not be unusual 
if his income rose to £750. It is quite possible, the report 
states, that he would not improve much on this. Only a 
small proportion can hope to achieve an income of about 
£1,500 a year until they have at least ten years in practice. 
Solicitors in Victoria to-day, it would seem, are working longer 
hours than before the war, 73 per cent. in 1938-39 and 81 per 
cent. in 1947-48 claiming to work upwards of 2,000 hours a 
year (forty hours a week for fifty weeks). The evidence, it is 
stated, did not indicate any causal relationship between the 
size of solicitors’ incomes and the number of hours they devote 
to practice. The qualified man who does not intend to 
practice as a principal can hope to achieve a better income 
outside the profession than within it. On present indications, 
the report concludes, only those who have an entrée into an 
established practice, and those with first-rate all-round 
qualifications, should be encouraged to study law with a view 
to practice. 

The Justices of the Peace Bill 

FURTHER omissions in the Justices of the Peace bill, in 
addition to that mentioned by Sir Leo PAGE in a recent 
letter to The Times (ante, p. 488) are mentioned in a letter to 
The Times of 30th July from Mr. OLIvER BELL, general 
secretary of the Magistrates’ Association. The first omission 
is that nowhere, he wrote, is there a direct recommendation 


that justices should receive instruction in their duties. He 
expressed the hope that one of the Government spokesmen 
would state categorically that this subject would be included 
in the rules. Secondly, he wrote, there was no suggestion 
that the constitution and duties of advisory committees would 
be revised, a matter on which the du Parcq Commission made 
many observations. ‘‘ It is our belief,’’ he concluded, “ that 
unless the members of advisory committees fully recognise 
their responsibility to select those in various walks of life best 
fitted to be justices, public confidence in the impartiality of 
magistrates’ courts will-be shaken.” 


New Acts on the Statute Book 


THE 30th July was a notable date in the annals of legislation, 
no less than fifty-two statutes having received the Royal 
Assent on that day. Though many are of local significance 
only, not a few are of the highest importance to practitioners 
of the law. Among these, of course, are the Legal Aid and 
Advice Act, 1949, the Finance Act, 1949, the Housing Act, 
1949, and the Patents and Designs Act, 1949. Of most 
immediate concern to the solicitor is, perhaps, the Finance Act, 
which inter alia abolishes the legacy and succession duties, 
increases the rates of estate duty, and abolishes stamp duty 
on a number of instruments listed in Sched. VIII, notably 
affidavits and statutory declarations, bills of lading, admini- 
stration bonds, copies or extracts from registers of births, 
marriages and deaths, letters of allotment or renunciation, 
scrip certificates, proxies, and deeds of arrangement 
registered under the Deeds of Arrangement Act, 1914. Another 
important stamp duty change introduced by the Act is that 
for the purpose of a certificate of value in a conveyance on sale 
any part of the consideration attributable to the sale of goods, 
wares or merchandise may be disregarded (see ante, p. 343). 
Finally, the new provisions of s. 51 as to the settlement by 
agreement of appeals to the General Commissioners, the 
Special Commissioners or the Board of Referees against 
assessments to income tax, surtax, E.P.T. or the special 
contribution, are deserving of study. 


The Solicitors (Emergency Provisions) Act, 1940 


An Order in Council made on 28th July retrospectively 
fixes the Ist July, 1949, as the date on which the emergency 
which was the occasion of the passing of the Solicitors 
(Emergency Provisions) Act, 1940, came to an end. The 
powers of The Law,Society under that Act to grant exemption 
from the intermediate examination, to allow earlier presenta- 
tion for the final examination, to reckon national service or 
attendance at a course of legal instruction as service under 
articles in certain cases, to suspend the award of prizes, etc., 
and to hold such number of examinations in each year as the 
Council at their discretion may decide, are thus no longer 
exercisable. 

Recent Decision 


In Hill v. William Hill (Park Lane), Ltd., on 29th July 
(The Times, 30th July), the House of Lords (the Lorp 
CHANCELLOR /dissenting), Lorp SIMON, LorD GREENE, LoRD 
NORMAND, LoRD OAKsEY (dissenting), Lorp MCDERMOTI 
and Lorp RADCLIFFE (dissenting), allowed the appeal of a 
defendant to an action based on an agreement to pay betting 
debts in consideration of the bookmaker creditors refraining 
from “‘ enforcing’’ an “ order’’ by Tattersall’s Committee 
for payment of the debts by instalments, such enforcement 
being by means of reporting to Tattersall’s a default in 
payment of an instalment with the result that the defendant’s 
name would have been posted as a defaulter and he would have 
been ‘“ warned off’’ Newmarket Heath. Their lordships 
held that the action was brought to recover a sum of money 
alleged to be won upon a wager and was therefore no 
maintainable because of s. 18 of the Gaming Act, 1845. 
Their lordships further held that Hyams v. Stuart-King {1908 | 
2 K.B. 696, was wrongly decided. 
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THE ADOPTION OF ADULTS 


THE current lively interest in the social problems connected 
with the adoption of children and in the mechanism set 
up by our law for effectuating an adoption in a manner 
consistent with consideration for the child’s protection and 
welfare is sufficient excuse for calling attention to a practice 
prevailing in the Scottish courts which has the effect of 
authorising the adoption in that country in certain special 
circumstances of a person of adult years—in one case of 
the age of thirty-seven! The authorities on the point 
are the cases of G—Petitioner {1939} S.C. 782, and K— 
Petitioner |1949| S.L.T. 89, and their remarkable feature 
is that in neither case does the apparent anomaly of the 
situation appear to have troubled the judges unduly. Indeed, 
in G no opinions were delivered, the court merely granting 
the application for adoption though fully informed of the 
age of the “ child.” 

Now the Adoption of Children Act, 1926, did not apply 
to Scotland (s. 12 (3)). In 1930, however, the Legislature 
passed an Act for Scotland which corresponded almost 
exactly with the English Act of 1926. Both the cases 
mentioned above turned on s. 10 of the 1930 Act, which 
(one word apart) follows the wording of the section similarly 
numbered in the English Act. The 1926 section reads as 
follows :— 

‘Where at the date of the commencement of this Act 
any infant is in the custody of, and being brought up, 
maintained and educated by any person... as his. . 
own child under any de facto adoption, and has for a period 
of not less than two years before such commencement been 
in such custody, and been so brought up, maintained, and 
educated, the court may, upon the application of such person 

. notwithstanding that the applicant is a male and the 
infant a female, make an adoption order authorising him . . . 
to adopt the infant without requiring the consent of any 
parent or gvardian of the infant to be obtained, upon being 
satisfied that in all the circumstances of the case it is just 
and equitable and for the welfare of the infant that no such 
consent should be required and that an adoption order should 
be made.” 

Throughout the Scottish Act, for the word “infant” 
there is substituted the expression “child under the age 
of twenty-one years’’; but since “infant ’”’ in the English 
Act means a person under the age of twenty-one (s. 1 (2)), 
this distinction seems to import no difference for the 
present purpose. 

It will be seen that this section deals with a special set 
of circumstances, and by its terms cannot be relevant in the 
average modern case of adoption. The report of K’s case 
deals mainly with the question whether those special circum- 
stances were present, i.e. whether the “child” had in fact 
been brought up, maintained and educated by the petitioner 
during the relevant period and it was on that point (and on 
a subsidiary question of dispensing with consent) that the 
First Division of the Court of Session disagreed with the 
view of the sheriff-substitute to whom they remitted the 
case for further examination of the facts. On the issue of 
more general interest both the sheriff and the Court of Session 
followed what the Lord President referred to as “ the practice 
exemplified by the case of G”’ and held that the court could 
not withhold the grant of the petitioner’s prayer, based as 
it was on s. 10, merely on the ground that the “ child” was 
over the age of twenty-one at the date of the making of 
the order. 

It may be asked what purpose could there be in seeking 
an adoption order in respect of an adult ? The provisions 
of the respective Acts relating to the effect of an adoption 
order on the rate of succession and legacy duty (s. 5 (3) of 
the Act of 1926) would supply a sufficient answer irrespective 
of the clause in the present Adoption Bill with regard to 
succession on intestacy of the adopter or adopted person. 
We are not told why the petitioner in G wanted an order, 


but the report of A’s case does make plain the motive behind 
that application. The difficulty there concerned the proposed 
adoptee’s claim to be included in the benefits of a super- 
annuation scheme. There are in addition several statutory 
provisions which put an adopted person in the same position 
as the natural child of his adopter for specific purposes, 
such as those (confined, of course, to England) of the Fatal 
Accidents Acts (see s. 2 (1) of the Law Reform (Miscellaneous 
Provisions) Act, 1934). 

The English practitioner will be concerned to know whether 
the adoption of an adult who has fulfilled the conditions of 
s. 10 would be authorised in England. G's case is not binding 
on the courts of this country, though decisions of a Scottish 
appeal court on the construction of a statute operative in 
both countries may carry a high degree of persuasive 
authority amounting, in the opinion of some judges, to a 
requirement that they shall be followed in the first instance 
(cf. Swinfen Eady, J., in Re Hartland {1911) 1 Ch. 459). 
Then there are indications that the effect of s. 10 in English 
and in Scottish law may not be the same. The English Act 
was first in the field. The reproduction of s. 10 in the 
1930 Act may have been a piece of routine drafting which 


miscarried. Lord President Cooper remarks that its 
phraseology is “far from apt as applied to Scotland.” 
Lord Keith pronounces its wording “unfortunate and 


ill fitted to express legal conceptions known to the law of 
Scotland.” There seems to be nothing outrageous to English 
law in s. 10. De facto adoptions were common before the 
Act, and one imagines that many orders must have been 
made in the early years of the Act’s operation in cases which 
satisfied the conditions of s. 10. 

The purpose of s. 10 appears to be discernible in the 
words “ notwithstanding that the applicant is a male and 
the infant a female,” and in the concluding passage authorising 
the court to dispense with the consent of a parent or guardian 
upon being satisfied of the justice and equity of the case and 
that the order is for the welfare of the infant. If it were 
not for these features of the section, s. 2 (2) would prohibit, 
except in very special circumstances, the making of an order 
where the sole applicant is a male and the infant a female, 
while ss. 2 (3) and 3 (a) would require certain specific 
conditions to be fulfilled before a parent’s or guardian’s 
consent could be dispensed with. It seems true to say that 
the adoption order contemplated by s. 10 is not a special 
order authorised only by that section, but is the ordinary 
adoption order under s. 1 made in the absence of certain 
conditions which would be vital if it had not been for the 
de facto adoption operating throughout the relevant period. 
There seems to be no reason for giving the word “ infant ”’ 
a different meaning on its third appearance in s. 10 from its 
meaning elsewhere in the Act and indeed in English law 
generally ; so that unless a person is under the age of 
twenty-one at the time of the order a court would not be 
making an order “ authorising the applicant to adopt that 
infant.” 

Moreover, s. 8 (3) makes no exception to its require 
ment that for the purpose of any application under the Act 
the court shall appoint a guardian ad litem. The Scottish 
equivalent, a curator ad litem, was in fact appointed to 
safeguard the interests of the adult in both the G and K cases, 
a situation which surely borders on the Gilbertian. 


For these and other reasons it is submitted that it is 
unlikely that an English court would order the adoption of 
a person over twenty-one, even though he had been adopted 
de facto throughout the two years immediately preceding 
the 1st January, 1927. The corollary to this proposition 
is that s. 10 of the 1926 Act is now a spent force, its term of 
usefulness having expired as soon as a person born imme- 
diately before the 1st January, 1925, came of age, 1.e., on the 
31st December, 1945. ' 

J. FJ. 


9 
“ 








506 THE 


THE LEASEHOLD COMMITTEE’S REPORT: 


SOLICITORS’ 


August 6, 1949 


NEW 


JOURNAL 


TRIBUNAL UNNECESSARY 


Own 9th March last, eight members of the Uthwatt Committee 
on Leasehold Tenure in England and Wales signed an 
interim report, which was confined to “ Tenure and Rent 
of Business Premises.” 

On the same day and five days later, respectively, minority 
reports were signed by Sir Edward B, Gillett and Sir Edwin S. 
Herbert, who found themselves unable to support the scheme 
proposed by the majority for the reasons which they 
respectively gave. 

The majority report and the two minority reports were 
presented to Parliament by the Lord Chancellor in June 
(Cmd. 7706). The whole (including the “ List of Witnesses ’’) 
runs to forty pages of print and may be obtained for ninepence. 

The main features of the report having already been described 
in these pages (ante, p. 403), it is no part of my purpose here 
to summarise the views therein given or the scheme therein 
set forth or to argue either as to the need of the scheme or 
as to the general proposals in such scheme itself if needed. 

Suffice it for present purposes to say that by its para. 3 
it extends to “all premises used for business, trade, manu- 
facturing or professional purposes, whether profit-making 
or non-profit-making,” with only certain exceptions, namely, 
those specified in its paras. 15 and 16. 

Whilst this scheme is not put forward as an amendment 
of Pt. I of the Landlord and Tenant Act, 1927, which itself 
deals with “‘ premises . . . used wholly or partly for carrying 
on thereat any trade or business,” with the exceptions 
mentioned in its s. 17, and which confers upon such tenants 
the unprecedented rights to compensation for improvements, 
to compensation for attached goodwill, and in certain cases 
to the grant of new leases—for this is made clear by the 
minority report of Sir Edwin Herbert—the scheme never- 
theless, if given legal sanction by Parliament, is such in 
actual effect, only widening the circle of those enabled to 
apply for renewals of their respective leases, widening the 
basis on which renewals shall be granted, and in some degree 
altering the basis whereon the rent thereunder shall be fixed. 

Why then, it may pertinently be asked, should the scheme 
comprise a proposal for the establishment of a new tribunal 
for its administration? For here again we see another 
example of present-day thought: the desire for a special 
ad hoc tribunal for almost every new piece of legislation that 
comes into being. 

Seeing, however, with what admirable success the tribunal 
established under the Landlord and Tenant Act, 1927, has 
administered that Act, from its outset in March, 1928, the 
obvious and sensible course to pursue would have been to 
make that tribunal the tribunal likewise for this scheme. 

What qualifications are required of the tribunal to 
administer the scheme ?, We know the answer to this question 
from the majority report itself. In para. 93 (at p. 27) 
they write: ‘‘ We have found it a matter of some difficulty 
to decide the character of the tribunal which would in our view 
be best suited to administer the scheme, having regard to the 
special problems of valuation associated with the assessment 
of business rentals and the judicial considerations involved 
in the decision whether or not to grant renewals.” 
Paragraph 94 states that the tribunal should consist of 
men with (1) “technical valuation qualifications,” and 
(2) “a good knowledge of the law of landlord and tenant.” 
Thus have they themselves emphasised the need of legal as 
well as of valuation knowledge and experience. 

In para. 95 they admit ‘‘ the need for interlocking with the 
Landlord and Tenant Act,’ 1927, and  then—whilst 
praising “‘ the advantages of escaping the establishment and 
staffing of an entirely new system of ad hoc tribunals ’’— 
they promptly themselves suggest an entirely new ad hoc 
tribunal for the scheme. 

By paras. 17-19 of the scheme itself they suggest that 
this tribunal “shall be one of the following sitting as an 


arbitrator: (a) the county court judge, or (4) a surveyor, 
or (c) the county court judge with a surveyor as his assessor ”’ ; 
and in the case of (c) such surveyor’s decisions are to be 
exempt from review “ except on a question of law.” 

Let us now see what is the tribunal which for the past 
twenty-one years has been administering the Landlord and 
Tenant Act, 1927. 

The tribunal itself, under that Act, is, by its s. 21, normally 
the county court. But that court has the assistance of a 
panel of referees. What, then, and by whom appointed, are 
these referees ? They consist of members of the Bar, solicitors 
and chartered surveyors, in almost equal proportions. Of 
the original fifty-eight appointed twenty-one years ago, 
nineteen—with ever-widening experience—are still carrying 
on their duties as such referees. To-day there are thirty-eight 
—including such nineteen, who thus form half of the present 
total—whereof twenty-four are either members of the Bar 
or solicitors and fourteen are chartered surveyors. 

One and all have received their appointment as referees 
at the hands of the Reference Committee, consisting of no 
lesser personages than the Lord Chief Justice of England, 
the Master of the Rolls, the President of The Law Society 
and the President of the Royal Institution of Chartered 
Surveyors ; so that the likelihood of inefficiency on the part 
of any one so appointed is thus at once ruled out. 

They do not act as arbitrators (unless indeed the parties 
so desire) but as referees “ for inquiry and report ’’ under 
s. 21 (2) of the Act, hearing all the evidence on oath and then 
reporting thereon, together with their recommendations, to 
the county court judge, who, if satisfied therewith, adopts 
them and enters judgment accordingly, or, if dissatisfied, 
can vary them if on the evidence shown in and by the report 
he deems it right so to do. 

In the vast majority of cases under that Act, so satisfied 
have the parties been with the recommendations of the 
referees that they have accepted the same without demur, 
leaving to the learned judge only the decision of the incidence 
of the costs in each case. 

Can it possibly be suggested that the tribunal so constituted 
with its supporting referees has not been a success? If any 
should hazard such a suggestion, let me leave it here on record 
that even so early as during the second Attorney-Generalship 
(1932-1936) of Six Thomas Inskip, K.C., afterwards Lord 
Caldecote, L.C.J., he wrote to me, as Honorary Secretary 
of the Referees (Landlord and Tenant Act, 1927) Association, 
sending his congratulations to all the referees on having made 
such a signal success of an Act—the Act of 1927—as to the 
workability of which he wrote that its own promoters in 
Parliament (himself included) had themselves entertained the 
greatest doubt. 

It can hardly be suggested that the new tribunal proposed 
by the scheme will result in any saving of expense to parties 
concerned ; for para. 96 of the majority report states that 
“landlords and tenants should be allowed both legal and 
expert representation,’ which is already the case under the 
Act of 1927. Never, I suppose, has there been a case under 
the Act of 1927 wherein each party did not come before the 
referee supported by at least one expert surveyor if not 
more ; and the trained mind of the lawyer-referee has proved 
in every way the equal of that of any surveyor-referee in 
finding the true market rental value of the business premises 
concerned in any case; and I am quite certain that all our 
surveyor-referees, as well as all our county court judges, 
would support me in so stating. 

The true market rental value of business premises is once 
again, by para. 6 of the scheme, the main fact to be found in 
fixing the rent to be paid in the case of a renewal of a lease 
under the scheme. The rest of that para. 6 largely repeats 
the proviso to s. 5 (2) of the Act of 1927, with which, again, 
every referee under the Act of 1927 has for long been so 
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entirely familiar. And yet the majority report suggests 
a new ad hoc tribunal for the administration of its scheme ! 
As there is to be a further report by the Uthwatt Committee, 
as intimated at the close of Sir Edwin Herbert’s minority 
report, to amend the Act of 1927, the decision (ante, p. 453) 
that any fresh legislation should .await that final report 
seems a wise one. That, however, is by the way. At the 
moment, we have to deal with things as they stand. 
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I would venture, therefore, with all respect to all concerned, 
to suggest, in view of what I have above written, that if the 
proposed scheme—“‘ tnterlocking with the Landlord and Tenant 
Act,” 1927, as it admittedly needs to be and is (see above)—is to 
be in any way implemented by legislation, its administration 
should be confided to the hands of those who have so 
successfully dealt with the like or similar matters under that 
Act of 1927. L.G. H. H.-S. 


LOCAL GOVERNMENT NEWS-—II 


MEMBERS’ ALLOWANCES 


THE Minister of Health has made two amendments, of minor 
importance, to the Local Government (Members’ Allowances) 
Regulations, 1948 (S.I. 1948 No. 1784). 

The first of these increases the number of cases when a 
supplementary allowance not exceeding 9s. 6d. a day may be 
paid for attendance at annual conferences. At present this 
supplementary allowance is only payable to members attending 
the annual conference of one of the four main associations of 
local authorities. The Minister may now prescribe as 
qualifying for the 9s. 6d. allowance any annual conference of 
a body to whom Pt. VI of the Local Government Act, 1948, 
applies, for example, Standing Joint Committees (see 
s. 111 (i) (A) of that Act). (Local Government (Members’ 
Allowances) Amendment Regulations, 1949 (S.I. 1949 No. 457).) 

The second amendment which came into force on Ist June, 
1949, increases the maximum rates of allowance for the use of 
private cars by members. The rate is now 74d. a mile for 
the first 3,120 miles in any year and thereafter 34d. a mile (in 
lieu of 6d. a mile for 2,880 miles in a year and thereafter 
3d. a mile). (Local Government (Members’ Allowances) 
Amendment (No. 2) Regulations, 1949 (S.I. 1949 No. 1006).) 


Foop AND Drugs Act, 1938 
(a) Food Poisoning 

It is in keeping with the present interest in the question of 
cleanliness in cafés and shops that the Minister of Health 
should have issued a revised memorandum (Memo. 188/Med. 
and Cire. 46/49 of 24th May, 1949) on food poisoning. This 
memorandum provides for information about food poisoning 
to be provided in a systematic and uniform way by medical 
officers of health. 

The duty of notifying cases of suspected food poisoning to 
the local medical officer of health rests with the general 
medical practitioner under s. 17 (i) of the Food and Drugs 
Act, 1938. It is doubtful if all doctors are aware of this and 
the Minister asks local authorities to consider reminding them 
about the matter. 

In county districts the district medical officer must within 
twelve hours send a copy of the certificate to the local health 
authority—normally the county council. 


()) Meat Manufacturing Premises 

The music-hall comedian who relies for a laugh on the old 
joke which runs: Customer, “I’m so hungry I could eat a 
horse.’ Waiter, ‘Sir, you probably will,’ can reasonably 
claim that his wit is topical. The Minister of Food has issued 
to local authorities Circular MF 7/49 dated 20th June, 1949, 
in which he reviews the steps recently taken to allay public 
disquiet about the contents and manufacture of certain meat 
products. These steps include the making of the Knackers 
Yard Order, 1948, which became operative on 19th December 
last year, and the setting up of a working party-to investigate 
conditions in the meat manufacturing trade, as announced 
in the House of Commons on 3rd June, 1949. The circular 
contains a long list of foods specially liable to contamination, 
including “faggots, hogs puddings, savoury duck, aislet, 
pressed maws chitterlings’’ and other strange sounding 
names, 

Local authorities, i.e., county boroughs, boroughs and urban 
or rural district councils, have powers under s. 14 of the Food 
and Drugs Act, 1938, to register ice-cream parlours or ice- 
cream manufactories and premises used for making or 


preparing sausages or “ potted pressed pickled or preserved 
food.’’ Clubs, restaurants and hotels are exempt from this 
provision. Whether registrable or not, however, any room 
in which food is prepared for sale must comply with the 
provisions as to cleanliness contained in s. 13 of the Act. 
Penalties are obtained for breach of the standards laid down, 
and, further, registrable premises may have their registration 
refused or cancelled. 

The Minister reminds local authorities of their powers 
under these sections, and also that they have powers to enter 
and inspect premises under s. 77. 


PURCHASE OF PARKING PLACES 

Powers 

The statutory provisions relating to compulsory acquisition 
of land for the provision of parking places are widely scattered. 
Section 68 of the Public Health Act, 1925 (one of the sections 
of that Act which does not need to be adopted), gives local 
authorities power to acquire land for use as a parking place. 
This section has been extended by s. 16 of the Restriction of 
Ribbon Development Act, 1935, to include power to provide 
(a) buildings for parking and underground parking places, 
(4) various buildings ancillary to parking places, (c) means of 
access to and from parking places. The power to acquire 
compulsorily rests on s. 139 of the Local Government Act, 
1933, which gives power to acquire compulsorily for the 
purposes of the Public Health Acts, 1875-1932. The 
procedure under the 1933 Act has been superseded by the 
Acquisition of Land (Authorisation Procedure) Act, 1946, 
and the confirming authority for the compulsory purchase 
order is now the Minister of Transport, to whom the function 
of the Minister of Health has been transferred by the Transfer 
of Functions (Minister of Health and Minister of Transport) 
Order, 1948 (S.I. 1948 No. 490), made under the Ministers of 
the Crown (Transfer of Functions) Act, 1946. 


Procedure 

Before the compulsory purchase order is made the procedure 
prescribed in s. 68 of the Public Health Act, 1925, has still to 
be carried out. The procedure is outlined below. An 
objector has the chance both to appeal to the magistrates 
and to object to the compulsory purchase order (in that 
sequence). If the magistrates found for him, it would be 
pointless to proceed with the compulsory purchase order as 
the land could not be used for a car park when acquired, so 
that an objector has two chances of defeating the local 
authority. The only possible justification for the retention 
of the right of appeal to the magistrates appears to be that 
under s. 68 any objector can obtain a hearing before the 
magistrates (Sevenoaks U.D.C. v. Twynam {1929} 2 K.B. 440), 
whereas only if a person with an interest in the land objects 
to the compulsory purchase order is the Minister obliged to 
hold a public local inquiry or afford a hearing before a person 
appointed by him (Acquisition of Land (Authorisation 
Procedure) Act, 1946, Sched. I, para. (4)). But there is no 
other reason why an objector to the use of land for a car park 
should be in a better position than one who objects to the use 
of land for any other purpose. 

The procedure to be followed under s. 68 is as follows : 

(a) A notice of the proposal is to be published in at least 
one local newspaper and a copy of the notice posted on the 
land for at least fourteen days. A model form of notice is 
contained in the memorandum issued by the Home Office 
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relating to model byelaws for parking places (Series XXVI). 
The notice must specify the date by which objections have 
to be sent to the local authority, and a period of twenty- 
eight days at least must be given for this purpose. The 
local authority have to consider any objections sent to them 
in writing within the time fixed and notify the objector of 
their decision, giving him notice of his right to appeal 
referred to below (Public Health Act, 1925, s. 8). The 
omission to do so may render the proceedings invalid (Raynor 
v. Corporation of Stepney {1911} 2 Ch. 312). 

(4) The objector can within twenty-one days after 
receipt of the notice appeal to the petty sessional court and 
that court ‘“‘ may make such order in the matter as they 
consider reasonable and may award costs to be recoverable 
as a civil debt ”’ (s. 8). 
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Where the procedure under s. 68 was recently followed as 
a preliminary to compulsory purchase, the Ministry of Trans- 
port asked to be furnished with the following information : 

(a) A copy of the newspaper or newspapers containing 
the advertisement required by this section. 

(b) A copy of the notice posted on the land accompanied 
by a certificate that the poster was exhibited for not less 
than fourteen days. 

(c) Information as to any objections received and how 
they had been dealt with by the council. 

(d) Information as to whether any appeal to a petty 
sessional court had been made and a newspaper or other 
report describing the proceedings before the court. 


J. K.B. 


MATRIMONIAL PRACTICE NOTES—VII 


XIV.—EVIDENCE OF NON-ACCESS 

THE rule in Russell v. Russell 1924) A.C. 687 is a stumbling 
block for many an intending petitioner who, justly confident 
that he is not the father of his wife’s child, and fortified by 
her own admission, is incredulous when he is advised that he 
has no admissible evidence upon which a divorce can be 
obtained. It is too much to hope to be able to explain the 
justice of the rule to such a client, or why it is that no court 
can reverse it. But, absolute though it is, the rule has its 
limits, which from time to time are trimmed down by the 
interpretation of the judges. 

A restatement of the rule was made by the Court of Appeal 
in Ettenfield v. Ettenfield 1940) P. 96, thus :— 

(i) Evidence cannot be given by either spouse tending 
either to bastardise or legitimise a child conceived and 
born during wedlock. This is so, whether the parties are 
living together or whether they are separated, either 
voluntarily or by the decree or order of a competent court, 
or otherwise. 

(ii) Where the only evidence of adultery is the birth of 
a child to the wife, the parties having been separated 
judicially (ie., by a decree of judicial separation or an 
order of the justices containing a “ non-cohabitation ” 
clause), the husband need prove no more than the date of 
the decree or order and the date of the birth of the child. 
If the child must have been conceived after the date of the 
decree or order there is a presumption of law that it is 
illegitimate. The wife can only rebut that presumption by 
evidence other than her own. 

(iii) Where the only evidence is as stated in (ii), but the 
parties are separated, temporarily or permanently, and 
whether by deed or by written, oral or implied agreement, 
or for any other reason apart from a decree or order of a 
competent court, the husband cannot give evidence of 
non-access, but he can prove that fact by any means open 
to him other than his own evidence. The presumption is 
that the child is legitimate. Similarly, the wife can call, 
but cannot herself give, evidence to rebut that brought in 
on behalf of the husband. 

The rule applies not only to evidence given in the witness- 
box, but also to statements made by a spouse, which are 
sought to be proved by the evidence of a witness, as, for 
example, a confession by a wife that another man is the father 
of her child or that her husband is not the father, but if such 
a statement is accompanied by a direct admission of adultery, 
the latter may be severed from the inadmissible part of the 
statement and put in evidence (Warren v. Warren [1925) P.107). 

Statements made by a wife in connection with the registra- 
tion of the birth of a child may sometimes be of value. 
Recently, in Mayo v. Mayo (1948), 92 Sor. J. 676 (following 
Frampton v. Frampton and Bushell (1941) P. 24), it was held 
that the fact that the father’s name had been left blank in 
the register when the wife registered the birth was admissible 
to show that the husband was not the father or at least that 
the wife did not know who the father was, and that she could 
not be presumed to have committed the crime of wilfully 


giving false particulars. This case is being followed in practice 
where there is some corroborating evidence, but it is difficult 
to see exactly where it fits into the statement of the rule as 
given in Ettenfield v. Ettenfield, supra. On the other hand, a 
statement contained in a statutory declaration made by the 
wife for the purpose of having the register of births rectified 
was not admitted in Rimmer v. Rimmer (1930), 40 T.L.R. 624. 

In all ‘‘ non-access ” cases, formal proof of the birth of the 
child must be given. Not only must the husband produce 
the birth certificate, but he or some other person who can 
identify the wife’s signature must search the register of births 
and be able to give evidence of having inspected the original 
entry, taking care to note the wife’s signature in column 7. 

If the registration was effected as the result of a statutory 
declaration made by the wife, the entry in the register will be 
of no value as evidence against the wife, and evidence must 
be given of the inspection of the original declaration. Such 
declarations, it should be noted, are always kept at Somerset 
House and not at a local registry. 

Again, if the birth was registered upon the information of 
some person other than the wife, inspection of the register 
will be of no use, and the birth will have to be proved by the 
evidence of a person who was present thereat or who can 
otherwise satisfy the court that the wife has borne a child. 

Having proved the birth, it remains to prove non-access by 
evidence aliunde. Where it rests upon service in the armed 
forces overseas, the service record produced from the proper 
custody and by the officer in charge of it is admissible under 
the Evidence Act, 1938, s. 1 (Andrews v. Cordiner [1947] 
K.B. 655), and, in an undefended case, the officer’s 
evidence may be given by affidavit (see Practice Direction 
dated 18th February, 1945). But it may also be necessary to 
satisfy the court that the wife was not, or could not have 
been, in the same place as her husband at the appropriate 
time. In other cases it will be necessary to call a person or 
persons who can show that the husband and the wife were 
continuously absent from one another throughout the relevant 
period (see Hadlow v. Hadlow (1930), 46 T.L.R. 624). 

The period of time to be covered is very wide, and the 
court is not judicially bound to hold that any particular 
number of days is on the wrong side of any line which can 
possibly be drawn (Wood v. Wood 1947) P. 103) ; 
174 days has been held not too short (Clark v. Clark {1939 
P. 228) and 349 days not too long (Hadlum v. Hadlum (1948), 
92 Sor. J. 528) to prevent a presumption of adultery, for 
each case must be considered upon its own facts, and it may 
be necessary to give evidence that the child was premature, 
full term or overdue. Thus, in Wood v. Wood, supra, the 
husband was not entitled to say that he reasonably held a 
bona fide belief that his wife had committed adultery merely 
because she had given birth to a child 346 days after their 
last cohabitation, while in M.-T. v. M.-T. and Another (1949), 
93 SoL. J. 28, where there was evidence that the child resulted 
from a normal pregnancy, it was held illegitimate on proof of 
the parents’ separation for 340 days. See also Preston-Jones 
v. Preston- Jones (1949), 93 Sor. J. 497. 
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The rule in Russell v. Russell does not apply to a miscarriage 
(Fosdtke v. Fosdike and Hillier (1925), 41 T.L.R. 432), or a 
still-born child (Holland v. Holland (1925) P. 101), nor, perhaps, 
if the child has already died in infancy. 

It is only when conjugal conduct is put in evidence, not as 
a thing in itself, but as leading to other inferences, that the 
rule applies, and the evidence of the spouses is, therefore, 
admissible where the fact in issue is, for example, conduct or 
want of conduct which tends to show nullity, or cruelty (such 
as communicating venereal disease), or connection such as in 
itself is condonation ({1924} A.C., at pp. 728, 729). Where 
evidence was given by a husband, for the purpose of rebutting 
a plea of condonation, that he ceased to have intercourse with 
the wife after a certain date, that evidence was clearly 
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insufficient to prove that the wife must have committed 
adultery after that date in order to bear a child 293 days 
later, and the evidence was therefore admitted (Morris v. 
Morris and Manning (K.P.S.C.) {1947} P. 108), but it was 
suggested that such evidence would have been inadmissible if 
the necessary result had been to bastardise the child. That 
view has, however, been disapproved in Goss v. Goss (1947 
2 All E.R. 617 (following Glenister v. Glenister 1945) P. 30), 
where it was stated that a husband is not barred from 
denying sexual intercourse which would constitute condona- 
tion, merely because it happens to coincide with the time of 
conception of a child (and see Fackrell v. l’ackrell (1949), 
The Times, 28th July). 
E. T. E. M. 


LAND DRAINAGE CHARGES AND THE PURCHASER 


UNDER the combined operation of s. 14 of the Agriculture 
(Miscellaneous War Provisions) Act, 1940, and Sched. V 
to that Act, catchment boards are in certain circumstances 
empowered to prepare and carry out schemes for draining 
land and to recover the cost of carrying out any such schemes. 
I am not concerned with the details of these provisions except 
in so far as they relate to the recovery of the cost of the 
necessary works from the owners of land comprised in the 
area of any such scheme, and make any sum payable in this 
connection a charge on the land in question. The relevant 
parts of s. 14 are as follows :— 
““(4) Where a scheme prepared by a Catchment Board 
under this section has been approved by the Minister— 
ER S65 
(5) the owner of any land comprised in the area of the 
scheme shall be liable to pay to the Board, within 
one month after the date of a demand made in 
writing by the Board, the amount apportioned 
under the scheme to that land of the net cost of 
the scheme... 
(5) Any sum payable to a Catchment Board under the 
last foregoing subsection— 
(a) may be recovered summarily by the Board as a 
civil debt ; and 
(4) shall be a charge on the land in respect of which it is 
payable ; 

and the Board shall, for the purpose of enforcing any such 

charge, have the same powers and remedies under the 

Law of Property Act, 1925, and otherwise as they would 

have if they were mortgagees by deed having powers of 

sale and lease, of accepting surrender of leases and of 
appointing a receiver.”’ 

Schedule V to the Act provides (para. 1) that every scheme 
to be submitted to the Minister shall set out a number of 
details, including the area to be covered, the estimated cost, 
the amount of any grant in aid, and the “ basis of apportion- 
ment, as between the lands comprised in the area of the 
scheme, of the net cost of the scheme.’’ Then follow the 
usual provisions as to objections, the power of the Minister 
to introduce modifications into the scheme, approval and 
notice to all concerned, which are of no immediate interest. 

It is obvious that questions may arise as to the respective 
liability of vendor and purchaser to pay an apportioned 
amount under a scheme of this kind if the liability arises, 
for example, between contract and completion. This problem 
was discussed in the issue of the Law Society’s Gazette for 
May, 1943 (at p. 123) ; and since both the problem itself and 
the action then taken by the Council of The Law Society to 
clarify the position are set out very fully there, I cannot do 
better than reproduce what is there said on the subject. 
It will, however, be noticed that the problem is there discussed 
not only in relation to s. 14 of the Act of 1940, but also in 
relation to similar charges which may arise under several 
other recent provisions, e.g., s. 23 (7) of the same Act. After 


mentioning the scope of some of these provisions, the Guzetle 
went on in these words :— 

“It appeared to the Council that in two possible cases 
these provisions involved a risk to purchasers of land in 
respect of which an apportioned part of the cost of doing 
the work specified in the Acts was recoverable ; first, where 
the land was sold after the charge imposed by the relevant 
enactment had arisen and such charge had not been 
satisfied by the vendor ; and secondly where the purchaser, 
notwithstanding all usual inquiries, had failed to discover 
the fact that works in respect of which a charge could arise 
in the future had been done. The Council accordingly 
sought the views of the Minister of Agriculture and 
Fisheries on the position. 

As regards the first case, the Ministry have expressed their 
agreement with the view put forward by the Council that, 
where a charge under the Acts has arisen, it is registrable 
as a Land Charge, Class B, and accordingly it will be void 
as against a purchaser of the land if not registered before 
the completion of the purchase. It would therefore appear 
that a purchaser of land is fully protected against the 
possibility of the vendor’s not having satisfied an existing 
charge on the land. 

The position is less satisfactory where work in respect 
of which a charge would arise has been done, but no charge 
has as yet arisen. It would not appear that, before a 
demand for the money due has been made and the prescribed 
period for payment has elapsed}, any registrable charge 
is imposed on the land. A purchaser who completes his 
purchase before that stage has been reached is thus without 
the protection generally afforded by the Land Charges 
Act, 1925, and may receive, after completion, a demand 
for payment of the amount recoverable, when" he will 
become subject to the statutory charge in due course, 
notwithstanding that he purchased the land without notice 
of the liability attaching to it under the Acts.”’ 

(The words in square brackets have no application to 
a demand for payment under s. 14 of the Act of 1940, which, 
unlike some of the other similar provisions, prescribes no 
period during which a demand for payment must be mace.) 

The position of a purchaser in the first of the two cases 
postulated is, | think, admirably set out in this extract, and 
nothing more need be said of it. But I have grave doubts 
whether the position of a purchaser in the other case is in 
fact that which is suggested. It appears to me that this 
statement takes no account of the principle first enunciated 
by the Court of Appeal in the well-known case of Stock v. 
Meakin {1900} 1 Ch. 683, and since adopted and amplified in 
such cases as Re Allen and Driscoll’s Contract 1904, 1 Ch. 493 ; 
2 Ch. 226. Stock v. Meakin was a case which raised the 
question of the liability, as between vendor and purchaser, 
for payment of the apportioned expenses of private strect 
works executed by a local authority under the Private Strect 
Works Act, 1892 (the relevant provisions of which must, 
for this purpose, be read together with ss. 150 and 257 of 
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the Public Health Act, 1875). Completion of the purchase 
of the land in question by the plaintiff from the defendant 
took place on the 22nd November, 1898, when the defendant 
conveyed the land to the plaintiff. The works in respect of 
which payment was later demanded were started on the 
4th April and completed on the 26th July of that year ; 
the final apportionment of the expenses of the works was not 
made until the 29th November, and notice was finally given 
to the plaintiff on the 29th December that his premises were 
liable to be charged with the sum apportioned in respect 
of them. The defendant declined to pay this sum when 
called upon to do so, whereupon the plaintiff paid it himself 
and brought the action to recover the amount so paid from 
the defendant. The Court of Appeal, affirming the judgment 
below, held that the defendant was liable on the ground, 
shortly stated, that the apportioned amount became a charge 
on the premises as from the date of the completion of the 
works, and not from the date of the final apportionment. 
If the principle which emerges from Stock v. Meakin 
is applicable to the charge which arises under s. 14 (5) of the 
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Act of 1940, then the view of the Ministry of Agriculture 
(which the Council of The Law Society appear to share) 
is clearly wrong, and a purchaser is fully protected provided 
that the works in question have been completed (and, of course, 
no land charge registered) before completion of the purchase. 
My own view is that the Stock v. Meakin principle does apply 
here. That case proceeded on statutes whose language is 
different from the language used in s. 14 of the Act of 1940 ; 
but the judgment of the court is in the most general terms, 
and I consider that it covers the case of any charge on land 
arising in broadly analogous circumstances. There is no 
space to consider the judgment in Stock v. Meakin in detail, 
but the interested reader should look at it for himself. Of 
course, it is possible for circumstances to arise in which 
a charge of the kind we are considering attaches to 
the land at some other date than the date of completion 
of the works which give rise to the charge, but for that to 
happen the circumstances must be extraordinary ; how 
extraordinary may be seen in Re Farrer and Gilbert’s Contract 
(1914) 1 Ch. 125. “ABC” 


STANDARD RENT VARIATION PROCEDURE 


As was pointed out in “ Current Topics ’’ on 25th June last 
(93 SoL. J. 411) it is important that one should make oneself 
familiar with the procedure (laid down in S.I. 1949 No. 1096) 
governing proceedings under the Landlord and Tenant 
(Rent Control) Act, 1949, and in this article I propose to discuss 
the rules applicable to those proceedings in which the 
reasonableness of an existing standard rent is challenged, 
under s. 1 of the Act. The marginal heading runs “ Variation 
of standard rents fixed by reference to new lettings,’’ and 
I have used the word “ variation ’’ in the title of the article 
though, in fact, such variation can only be by reduction. 

The relevant paragraphs in the Landlord and Tenant (Rent 
Control) Regulations, 5.1. 1949 No. 1096, made by the Minister 
of Health, are regs. 3 to 10. In brief, they provide that 
applications shall be made in writing, giving particulars ; 
that each party to the tenancy may demand a hearing or 
send written representations ; for notice of the hearing ; 
for notice if a certificate that a premium has been paid is 
called for; for representation by counsel, solicitor or any 
other representative ; that procedure be otherwise regulated 
by the tribunal; for majority decisions; and for service 
by post. 

These regulations are described as having been made under 
s. 5 (2) (b) and s. 6 (5) of the Act and all other powers enabling 
the Minister in that behalf, and it is strange that, as in the 
case of proceedings under the Furnished Houses (Rent 
Control) Act, 1946, no provision is made for compelling the 
attendance of witnesses. In furnished houses cases the 
inability to subpoena did not, perhaps, matter very much ; 
the parties to the contract and the housing authority would 
have enough willing witnesses available to supplement the 
evidence obtained by the tribunal itself when engaged in 
“making such inquiry as they think fit ’’ (1946 Act, s. 2 (2)) 
or by requiring the lessor to give prescribed particulars 
(thid., s. 2 (1) and Furnished Houses (Rent Control) 
Regulations, 1946, reg. 11 and Sched. I). But under the 
1949 Act the tribunal may have to decide whether the standard 
rent of a particular house is in fact the rent at which it was let 
on a letting beginning after Ist September, 1939, a question 
which often cannot be properly considered without hearing 
evidence from previous tenants or landlords who will not be 
interested in the issue ; the same applies to questions whether 
a premium has been paid (whether lawfully required or not) 
dealt with under Sched. I. 

The omission to reproduce the somewhat inconspicuous 
‘after making such inquiry as they think fit ’’ provision of 
the 1946 Act in that of 1949 means, indeed, that while the 
same tribunal may deal with questions arising under both 
statutes it should adapt itself to a totally different kind of 


procedure when adjudicating under the new Act. Scientifically 
expressed, the procedure under the 1940 Act is inquisitorial, 
that under the 1949 Act accusatorial. Under the 1946 Act 
a contract is referred to the tribunal, by one of the parties 
or by the local authority, and it may collect evidence itself 
(it should not act without evidence: R. v. Paddington, etc., 
Rent Tribunal ; ex parte Bell London and Provincial Properties, 
Ltd. (1949), 93 Sor. J. 219). But under the 1949 Act 
proceedings in such cases as I have mentioned are commenced 
when one of the parties to a tenancy agreement makes an 
application to determine what rent is reasonable (s. 1 (1)) 
or for a certificate that Pt. I of Sched. I applies and that a 
premium has been paid (s. 1 (5)). 

The position might be compared to conferring jurisdiction 
on coroners to try running-down cases. Their experience of 
the constitutions and conduct of motor vehicles might stand 
them in good stead; but the nature of the issue would be 
different from that to which they were accustomed. 

To see how the adapting is proceeding, I will now observe 
upon a set of five documents recently received, from a tribunal, 
by a landlord of controlled premises. 

1. Notice of hearing. This conforms to reg. 5 of the 
regulations: “‘if either party to the tenancy informs the 
clerk to the tribunal that he desires to be heard,”’ etc. Only, 
the wording of the notice describes the proceeding as a 
‘reference,’’ not as an application, the word used in Act 
and regulations ; which suggests that the draftsman, at all 
events, was still reference-minded. 

2. Notice of proposed visit to premises. This advises 
the landlord and tenant that before coming to a decision on 
the contract of letting the tribunal propose to visit the 
premises and that it will assist them if the recipient will be 
present on the occasion. The language—contract of letting 
is again that of the 1946 Act ; but what is more serious is the 
question what warrant can be found for such visits in the Act ? 
(In the case of a furnished houses reference the direction to 
make inquiry justifies such a proceeding (carried out at some 
expense to the taxpayer)). No one, of course, will object 
to a court exercising what may well be considered inherent 
jurisdiction to view subject-matter ; only a short time ago 
the Lord Chief Justice himself, when trying Frederick Berry, 
Ltd. v. Royal Bank of Scotland (1949), 93 Sor. J. 288 (see 
93 SoL. J. 161), profited by his presence in the neighbourhood 
of the premises concerned to make an inspection thereof. 
3ut such visits are the exception rather than the rule, and 
the second document seems to show that adaptation is not 
complete. 

3. A notice informing the landlord that the application 
has been made, and of his right to be heard or, at his option, 
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to submit representations in writing. In this document the 
application is called an application, and the notice accords 
with reg. 4. But it is accompanied by two enclosures which 
are, in my submission, not authorised. 

4. One enclosure is a Statement by Tenant (Form L.T.2a) 
which corresponds to similar statements in use in the case of 
furnished premises, though the 1946 Act and the Furnished 
Houses (Rent Control) Regulations do not expressly provide 
for them. They may be said to take the place of Particulars 
of Claim and, provided their contents are not accepted 
uncritically, are unobjectionable from the landlord’s point 
of view. 

5. The other is a form (L.T.3aA) which the landlord is invited 
to complete and return. Under the 1946 Act “ the tribunal 

. may by a notice in writing served on the lessor require 
him to give them as may be specified in the notice, 
such information as they may reasonably require regarding 
such of the prescribed particulars relating to the contract 
as are specified in the notice ’’ (s. 2 (1)) ; power to prescribe 
is conferred on the Minister of Health (s. 8 (c)), and what is 
prescribed is set out in Sched. I to the regulations. And 
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failure to comply with such a notice without reasonable 
cause is punishable by a fine not exceeding £20 or imprison- 
ment up to three months or both (s. 9 (2)). There are no 
corresponding provisions in the 1949 Act, and those respon- 
sible for the covering notice (No. 3, supra) are clearly aware 
of this, as the landlord is merely invited to complete and 
return the form: “ To assist the tribunal in their consideration 
of the case I shall be glad if you will . . In the absence 
of any pleadings machinery, I have no doubt but that a useful 
purpose may be served by responding to the invitation 
affirmatively. But sending it appears to be wltra vires, 
and this and other documents do remind one of the strictures 
passed by Denning, L.J. (not as such), on administrative 
tribunals when addressing the Society of Public Teachers of 
Law at Nottingham on 16th July last. The learned lord 
justice was, indeed, appealing to the common law to adapt 
itself to changes, but warned us that failing such adaptation 
our rights would be determined not by His Majesty’s Judges 
according to law but by departmental tribunals, who knew 


no law, according to departmental policy. 
R. B. 


HERE AND THERE 


NOT TO BE NATIONALISED 


Tue legal year has closed to the trumpet call of the Attorney- 
General warning the lawyers to beware of Communist infiltration 
into key positions that might dominate their policy, and calling 
them to a sturdy independence of the State no less than of the 
Bench. The warning was addressed to the first public meeting 
of the Society of Labour Lawyers ; the exhortation to an extra- 
ordinary meeting of the members of the Bar in Lincoln’s Inn 
Hall. The finances of The Law Society, so he pointed out, 
were of the order of £45,000 a year. The General Council of 
the Bar, utterly dependent on outdoor relief from the four 
Inns of Court, subsisted on a pittance of £2,400. Four members 
only dissenting, the meeting decided to mend matters by setting 
up a secretariat at an annual cost of £6,000, raised by contributions 
of a guinea a year from junior barristers and five times that 
amount from “ silks ’’—no echo of the old ‘ two-thirds ’’ rule 
here. The Attorney-General duly affirmed his faith in the 
expansion of State activity in many directions but not to the 
extent of a nationalised Bar. ‘‘ Although I am a Socialist,” 
he said, ‘‘ I believe it is a vital interest of democracy to maintain 
the sturdy independence of the Bar. One of the most pitiful 
things in Communist countries is the way in which the great 
professions have become subservient to the State, the lawyers 
the instruments of State oppression.’’ Words of comfort and 
joy in England to a profession which, history suggests, is liable 
to fare equally roughly at the hands either of a tyrant or of a mob. 


INTERNATIONAL INCIDENT 


MEANWHILE the International Union of Advocates was holding 
its eleventh congress in the Civil Court of the Cour de Cassation 
in Paris, an enormous chamber carved and gilded and painted 
in the baroque-cum-nineteenth-century style with the desks 
and chairs of the judges on a dais at the far end and two tiers of 
desks and chairs for counsel along each side. The British 
delegation was led by the Solicitor-General. In an otherwise 
happy family party only the four representatives of Jugoslavia 
provided an incident. They were prominent from the initial 
reception at the Ministry of Justice by the Garde des Sceaux 
or, as we should say, the Lord Keeper of the Great Seal. With 
everyone else in evening dress of greater or less formality, they 
stood out in the most defiantly informal of lounge suits, but 
whether this was a deliberate ‘‘ democratic ’’’ gesture or an 
involuntary confession of national penury (or both), opinions 
were divided. That was the beginning ; nor was the end far off. 
Spain had sent a delegation and true believers could not tarry 
in such company. (Marshal Tito, you remember, was Major Broz 
in the Spanish Civil War.) Urgently recalled by their Government, 
the Jugoslavs withdrew. A French journalist, who recently 
spent some three years in Belgrade, has explained to me the 
peculiarities of legal practice there. In a political trial the 
defence must on no account hamper the prosecution. This is 
so even in the case of counsel appointed by the court to act for 
a prisoner. Even a moderate amount of zeal constitutes them 
virtually accessories after the fact. If, however, they have any 
“contact man” talents, they may make themselves useful by 


pulling strings privately for their clients after the verdict and 
sentence. Thus it may happen that you meet a man walking 
about free, who was condemned to death a month or two before. 
Expediency is satisfied ; the courts have fulfilled their mission 
in terrovem ; the public has had its fright and the man’s friends 
know that if he is not actually dead, he might quite easily be. 


GLANCE ROUND ABROAD 


Too much was discussed at the meetings of the Union for more 
than a few random points to be noted here. The French sounded 
a note of alarm on the very survival of advocacy. In France as 
well as here the tentacular State draws all things to itself, creates 
special jurisdictions, secks to be judge in its own cause and to 
eliminate, as far as possible, the right of audience of those who 
may succeed in showing cause against its predetermined will. 
France, too, apparently has its cases in which “ it is idle to talk 
of natural justice’ (see the Crown argument in Ivanklin v. 
Minister of Town and Country Planning {1948) A.C. 87). A point 
from Austria—when a Government department is| promoting 
legislation the Bill in draft is sent down to the Faculty of 
Advocates for comment and criticism, Could Whitehall think 
that over? A surprise from Spain—-to ensure the complete 
independence of the individual advocate as against the State he 
is not assessed to tax by the Revenue authorities ; the Faculty 
of Advocates bears the corporate responsibilfty and distributes 
the incidence among its members. The functions of the 
advocate, of course, differ widely from one country to another 
but, in the coming year, a committee is to attempt to draw up 
a common code of professional ethics. Once upon a time, | am 
told, when a similar question was raised before some international 
law society, a representative of one of the less inhibited South 
American States suggested that it should be declared contrary 
to professional ethics to bribe a judge or officer of the court. 
Finally a lighter touch from the Indian delegate in the discussion 
on compulsory motor car insurance. In his country, he said, 
it involved problems not conceived in the West. Flere there 
were no elephants or monkeys, but in India compulsory insurance 
would have to take account of accidents caused by the panic 
of birds and beasts at the internal combustion engine. That 
raises vistas of remoteness of damage undreamt of even by the 
unfortunate fishwife in Bourhill v. Young {1943} A.C. 92. 


LATE FINAL 

Last thing before finally dispersing for the Long Vacation the 
House of Lords delivered its decision in Hill v. William Hill (Park 
Lane), Ltd. The 29th July was a sad day for the bookmakers. 
Hyams v. Stuart King (1908) 2 IX.B, 696 is overruled and is no 
more. It was a close thing—a ‘“ photo-finish ’’—-as I forecast 
after the hearing in June, Lord Simon, Lord Greene, Lord 
Normand and Lord MacDermott carrying the day against 
Lord Jowitt, L.C., Lord Oaksey and Lord Kadclifte. The running 
on the House of Lords course has been decidedly unprofitable for 
the bookmakers this year. Earlier on, you remember, there was 
Cutlery v. Wandsworth Stadium, Ltd. {1949} A.C, 398, 


RICHARD KOE. 
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COURT OF APPEAL 
RENT RESTRICTION: EFFECT OF PREVIOUS 


PROCEEDINGS 
Lazarus- Barlow v. Regent Estates, Ltd., and Others 


Lord Greene, M.R., Somervell and Evershed, L.JJ. 
30th May, 1949 

Appeal from Marylebone County Court. 

A flat within the Rent Restriction Acts according to rateable 
value was in 1944 in the occupation of a tenant of the first 
defendants at 4165 a year. They obtained possession of it in 
an action tried by Viscount Caldecote, C.J., on the ground that 
the amount attributable to services rendered by those landlords 
was a substantial amount of the whole rent, so that the flat was 
outside the Acts (s. 12 (2) (i) of the Act of 1920 and s. 10 (1) 
of the Act of 1923). In 1945 the landlords let the flat to the 
plaintiff tenant at 4280 a year. The present tenant, in proceed- 
ings for the establishment of the standard rent, which would 
be £280 a year if the previous letting had been outside the Acts, 
claimed to be entitled to litigate afresh the question whether that 
letting had been outside the Acts, for if, contrary to Lord Calde- 
cote, C.J.’s decision, it had not, the standard rent would be 
£165 a year. On that basis she claimed payment of rent from the 
first defendants, her former landlords, and from the second 
defendants who acquired the reversion of the tenant’s leaSe in 
1948. The county court judge held that the standard rent was 
4/280 a year, and the tenant now appealed. (Cur. adv. vult.) 

EVERSHED, L.J., reading the judgment of the court, said that 
the question was whether it was now open to the tenant to raise 
the character of the previous tenant’s lease, or whether, as the 
landlords contended, the matter had been irrevocably determined 
by the judgment of a court of competent jurisdiction in an action 
bona fide litigated. The eariicr judgment could not operate to 
estop the tenant per rem judicatam ; but it was contended that 
having regard to the policy and general tenor of the Rent Restric- 
tion Acts, the earlier judgment had the effect of determining at 
its date the status of the flat as being outside the scope of the Acts, 
and had to that extent the quality of a judgment “in rem” 
binding accordingly on all the world, or, at least, on the tenant. 
Judges had from time to time observed that it was a characteristic 
of this legislation that it operated cz vem and not 7 personam. 
It was not necessary to decide the exact ambit of that phrase ; 
but in no case had it been held that a determination by a court of 
competent jurisdiction of the facts essential to ascertain the 
applicability of the Acts to any premises operated as conclusive 
evidence for or against persons not parties to the judgment. The 
question was not whether the Acts operated in rem but whether a 
determination by a court of matters of mixed fact and law 
essential to ascertain the applicability or otherwise of the Acts 
to particular premises on particular dates operated in vem in 
the sense of binding not only the parties to the proceedings and 
their privies but all other persons who might thereafter be 
interested in the premises. The proposition that the Acts applied 
in vem did not involve the further proposition that judgments 
establishing the conditions for the application or non-application 
of the Acts likewise operated in vem, Section 11 (1) of the 
Rent, etc., Act, 1923, was against the landlords’ contention, 
Appeal allowed. 

APPEARANCES : Beney, K.C., and Crispin (Martineau & Retd) ; 
Lloyd- Jones, K.C., and Willett (Cooper, Bake, Fettes & Co.) ; 
Marshall, \.C., [. H. Jacob and A. Stone (Stone & Stone). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LIMITATION: ACKNOWLEDGMENT OF DEBT BY 
BALANCE SHEET 
Jones v. Bellegrove Properties, Ltd. 


Lord Goddard, C.J., Tucker and Singleton, L.J J. 
15th June, 1949 

Appeal from Birkett, J. (ante, p. 149). 

In 1936 the plaintiff lent the defendant company 41,807. In 
November, 1938, a firm of auditors prepared accounts relating 
to the company. The capital account contained an item ‘“ cash 
creditors ’’ made up of the amounts owing by the company to 
the directors, including 41,807 to the plaintiff. In 1945, control 
of the company was acquired by one Silver, who, Birkett, J., 
found, was aware of its debt to the plaintiff. In December, 1945, 
at the annual general meeting of the company the auditors 
produced the accounts, including balance sheets as at 21st May, 
1939, 1940, 1941, 1942, 1943 and 1945, showing the figure 


£7,638 under the’ heading “ sundry creditors.”” That figure 
included the £1,807 owed by the company to the plaintiff. The 
plaintiff brought this action claiming repayment of the £1,807, 
but the company denied liability and contended that the debt 
was barred by the Limitation Act, 1939. By s. 23 (4) of the 
Act, “where any right of action has accrued to recover any 
debt . and the person liable therefor acknowledges the claim 

the right shall be deemed to have accrued on and not before 
the date of the acknowledgment .’ Bys. 24, “ (1) Every such 
acknowledgment . .. shall be in writing and signed by the person 
making the acknowledgment. (2) Any such acknowledgment 

. may be made by the debtor’s agent to the creditor or his 
agent.” 

Birkett, J., gave judgment for the plaintiff, and the defendant 
company now appealed. 

Lorp Gopparp, C.J., said that the case might appear to 
have some importance as affecting the business of companies, 
but he wished to make it clear that his decision was based on 
the special facts. For the company it had been contended that 
a balance sheet was not such a document as could contain an 
acknowledgment within the meaning of ss. 23 and 24 of the 
Limitation Act, 1939. He did not see why that was so ; whether 
a document was or was not an acknowledgment must depend 
on what the document stated; and a document presented to 
a shareholder who was a creditor at a meeting of the Company 
fulfilled a!l the requirements of those sections. The acknowledg- 
ment was only of a sum due to a number of unnamed persons ; 
but the plaintiff had established, by evidence, that his debt 
was one of those contained in the £7,038 8s. 10d. due to sundry 
creditors. Therefore the claim was not barred. In /n ve Allantic, 
etc., Manufacturing Co., Ltd. {1928) Ch. 836, the plaintiff sued 
a company on behalf of himself and all other debenture-holders 
for the principal and interest. It was proved that the company’s 
published accounts habitually referred to the debenture debt 
outstanding and that the accounts which were signed by two 
directors and the secretary stated the amount of the arrears 
of interest ; and it was held that the statementsin the accounts 
were a written acknowledgment of the debt within the meaning 
of s. 5 of the Civil Procedure Act, 1833. Jn ve Coliseum (Barrow), 
Lid. {1930} 2 Ch. 44, was distinguishable in that there the balance 
sheet of a company, which showed that fees were due to the 
directors and which were signed by those directors, did not 
amount to an ‘“‘ acknowledgment ”’ by the company of the debt 
since the directors had no authority, in such circumstances, 
to bind the company. 

TUCKER and SINGLETON, L.JJ., agreed. 

Appeal dismissed. 

APPEARANCES : Gardiner, KK.C., and S. Terrell (Wenneth Brown, 
Baker, Baker) ; Marshall, «.C., and I. H. Jacob (Harold Miller 


and I*vaser). . 
{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: RIGHTS OF MORTGAGOR'’S 
TENANT 
Dudley and District Benefit Building Society v. Emerson 


Sir Raymond Evershed, M.R., Somervell and Jenkins, L.J J. 
28th and 29th June, 1949 

Appeal from Vaisey, J. (93 Sor. J. 183). 

The first defendant to this adjourned summons, Emerson, by a 
mortgage dated 5th December, 1946, mortgaged a house at 
Walsall to the plaintiff society to secure £1,020 and interest. 
The mortgage contained the usual powers, including a power to 
enter into possession on default for a certain period, and expressly 
excluded the statutory powers of a mortgagor to grant leases 
under s. 99 of the Law of Property Act, 1925. ‘The first defendant 
never occupied the property and it was let to the second 
defendant G at 16s. 6d. a week. Only twelve weekly instalments 
were ever paid by Emerson and /1,074 was now owing on the 
mortgage. The plaintiffs took out a summons against both 
defendants asking for possession, and served both defendants, 
but the first defendant did not appear or defend. The second 
defendant G defended the claim on the ground that he was a 
lawful tenant of the mortgagor’s and protected by the Rent 
Restriction Acts. Vaisey, J., held in accordance with the 
decision in Iron Trades Employers Insurance Association v. Union 
Land &® House Investors (1937) Ch. 313, that he was a lawful 
tenant of the mortgagor's, and was lawfully in possession to an 
extent sufficient to justify his claim under the Act. The 
plaintitfs appealed. 
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Sir RAYMOND EVERSHED, M.R., said that the question was 
whether a person in occupation of premises under a contract of 
tenancy between himself and a mortgagor could claim the 
protection of the Rent Restrictions Acts where the mortgagor’s 
statutory power of leasing had been expressly excluded by the 
mortgage. Vaisey, J., had held that the tenant was protected, 
but the court had come to a different conclusion. A demise by a 
mortgagor in such circumstances gave the tenant a good title as 
between himself and the mortgagor, but that title was liable to 
be defeated by the assumption by the mortgagee of his 
paramount claim. The Rent Restriction Acts protected tenants 
from eviction by their landlords. The building society was not 
the second defendant’s landlord for the purposes of those Acts, 
and did not come within the definition of ‘‘ landlord ’”’ contained 
in s. 12, subs. (1) (f) and (g), of the Act of 1920. There was no 
provision in those Acts which had the effect of creating a 
contractual relationship of some kind between the society and 
the tenant. The society was accordingly entitled to possession 
of the house, and the appeal must be allowed. 

SOMERVELL and JENKINS, L.JJ., concurred. 

APPEARANCES: Milner Holland, \K.C., L. A. Blundell and 
J. W. Mills (Marcy & Co., for Hooper & Fairbairn, Dudley) ; 
Heathcote-Williams, K.C., and E. Dennis Smith (Miller & Smiths, 
for C. L. Hodgkinson & Benton, Walsall). 

[Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 


COAL: COMPENSATION: FREEHOLD AND 
LEASEHOLD INTERESTS 
Public Trustee v. Manchester Corporation 
Danckwerts, J. 21st July, 1949 

Summons, 

The Public Trustee held about £14,000 which had been paid 
by the National Coal Board as compensation for coal underlying 
the Mosley estate at Ancoats and Beswick, districts now part of 
Manchester. The mines had been the subject of a mining lease 
for 200 years granted in 1740, and reversionary leases of two 
mines were made in 1909 and 1927. The freehold owner of the 
whole estate was Sir Oswald Mosley. Between 1811 and 1890 
a number of building leases for long terms at low ground rents 
were granted in some cases without any reservation of mineral 
rights, and the estate was now covered with houses. Some 
leases and underleases were vested in the Manchester Corporation. 
In many cases the owners of the plots had not been discovered. 
The summons was taken out to determine how and in what 
proportions the compensation ought to be divided as between 
freeholder, lessees and underlessees. Counsel for the freeholder 
contended that as lessees and underlessees had no right to work 
the minerals their interests were too trivial to be taken into 
consideration, (Cur. adv. vult.) 

DANCKWERTS, J., said that the case came under sub-para. (6) 
of para. 21 of Sched. III to the Coal Act, 1938, under which 
existing Owners were to receive the like benefits as they would 
have had from their respective interests if the holding had not 
been acquired by the Board. On the valuation date, Ist January, 
1939, the reversion was nearly becoming an interest in possession, 
so far as the leases of 1740 and 1909 were concerned. Neither 
Sir Oswald Mosley nor the lessees could work the minerals unless 
the parties came to some arrangement. The factors were 
somewhat incalculable, but a fair division would be to give 
50 per cent. to the freeholder, and 50 per cent. to the leaseholders. 
The questions as to sub-division of the leaseholders’ share between 
them and the numerous underlessees must be reserved. Inquiries 
would be directed and there would be liberty to apply. Lessees 
and underlessees who had not yet registered particulars of their 
claims with the Coal Board were not thereby deprived, in his 
lordship’s opinion, of their right to a share in the compensation. 
As this was not a case of adverse litigation over disputed claims, 
but a proceeding occasioned by the unavoidable obscurity of 
certain provisions of the Coal Acts, 1937 and 1938, and their 
Schedules, the costs down to the date of the order must be paid 
by the National Coal Board. 

APPEARANCES: H. A. Rose (Kirby, Millett & Avscough), for 
Public Trustee ; Wilfrid Hunt (Sharpe, Pritchard & Co., for 
Town Clerk, Manchester) and W. S. Wigglesworth (J. B. Purchase 
and Clark, for Roberts, Riley & Anderson, Manchester), for lessees 
and underlessees; Cope Morgan, K.C., and L. G. Scarman 
(Grinling Harris & Hale, for Marsh & Ferriman, Worthing), 
for freeholder ; C. A. J. Bonner (R. S. S. Allen), for the National 
Coal Board. 


(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 
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KING’S BENCH DIVISION 
EXCESS PROFITS TAX: DIRECTORS’ CONTROLLING 
INTEREST 


Commissioners  v. 
(Salford), Ltd. 
18th May, 1949 

Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

The question arose whether the directors of the respondent 
company had a controlling interest in it for the purpose of the 
assessment, under s. 13 (9) of the Finance Act, 1939, of its profits 
in connection with excess profits tax. A large block of the 
material class of shares in the company was held, as to the 
majority of the block, by the mother and, as to the rest of the 
block, by the son of the managing director. Apart from the 
votes carried by those shares the directors did not have enough 
votes between them to carry a controlling interest. In 
October, 1923, the mother and in January, 1940, the son of the 
managing director executed a power of attorney in his favour. 
By art. 82 of the memorandum of association, voting by proxy 
could only take place if the proxy were a member of the company 
entitled to vote and appointed a proxy by instrument signed by 
the appointor. The Special Commissioners decided, upholding 
the company’s contention, that the directors had a controlling 
interest in the company. The Crown appealed. 

CrooM-JOHNSON, J., said that in J. Bibby && Sons, Lid. v. 
I.R.C. (1949), 29 Tax Cas. 167, at p. 179, Lord Russell of 
Killowen said of s. 13 (9) that the words ‘‘ controlling interest ”’ 
referred, not to the extent to which individuals were beneficially 
interested in the profits of the company as a going concern or 
in the surplus assets on a winding up, but to the extent to which 
there was vested in them the power of controlling by votes 
decisions which would bind the company in the shape of resolu- 
tions passed by the shareholders in general meeting. It was 
voting power not beneficial interest which was decisive of 
controlling interest, and so of whether a company fell within 
para. (a) or para. (b) of s. 13 (9). No proxy had been given here. 
The mother and the son of the managing director remained on the 
register of shareholders. Under the contract between the share- 
holders and the company which alone gave the right to vote by 
proxy—for there was no such right at common law—there was 
no provision for anything in the nature of an assignment, as it 
were, of voting rights apart from a transfer of shares themselves. 
There was no power in the appointee of these powers of attorney 
to vote for the appointors because such a case was not covered 
by the memorandum of association. The Commissioners had 
rightly applied the test laid down in the Bibby case, but had 
gone on to express the opinion that the chairman, by reason of 
the two powers of attorney, possessed, with the other directors of 
the company, power to carry a resolution in general meeting, 
and that the directors therefore had a controlling interest in the 
company, for the two powers of attorney had never been revoked 
and the managing director’s power of voting in regard to the 
appointor’s shares was not, in the Special Commissioners’ view, 
affected by the fact that the appointors remained on the register 
of shareholders. In his (his lordship’s) opinion, that reasoning 
constitute | a complete non seguitur. The only conclusion open 
to the Commissioners on the figures before them was that the 
directors of the company never held as much as one-half of the 
issued shares in the company and so had not a controlling interest 
in it. Appeal allowed. 

APPEARANCES: Grant, K.C., J. H. Stamp and Hills (Solicitor 
of Inland Revenue); Heyworth Talbot, WK.C., and Borneman 
(Addleshaw, Sons & Latham, Manchester). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law. } 


Inland Revenue James Hodgkinson 


Croom-Johnson, J. 


STAMP DUTY: EXEMPTION: CHARITABLE PURPOSES 
Polish Combatants’ Association, Ltd. v. Inland Revenue 
Commissioners 

25th May, 1949 
Appeal by case stated from a determination by the Inland 
Revenue Commissioners. 


Croom-Johnson, J. 


The appellant company, a company limited by guarantee, 
agreed to purchase a freehold property in L ondon, The 
respondent commissioners, on presentation to them of the 
conveyance for assessment of stamp duty, required payment of 
double duty as laid down by s. 52 (1) and (2) (iii) of the Finance 
Act, 1947. By s. 54 (1) the imposition of Pom tre duty “ shall 
not apply in any case where the conveyance . . . is : 
to a body of persors established for c haritable purposes only ee 


” 
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The company claimed exemption under that subsection, and now 
appealed against the Commissioners’ refusal to grant it. 

CROOM-JOHNSON, J., said that he proposed to direct himself 
that the company’s memorandum of association, from which it 
derived its powers, must, if the company was to have the exemp- 
tion claimed, be confined to charitable purposes, so that any 
application by the company of its funds to non-charitable 
purposes was ultra vires: see the judgment of Lawrence, L.J., 
in Keren &c., Ltd. v. I.R.C. (1932), 17 Tax Cas. 27, at p. 49, 
approved by Lord Thankerton in the House of Lords, at p. 57. 
No question of dominant and subsidiary objects was raised here. 
It might have been wiser for the company to be content with a 
rather narrower set of powers than it had taken. The first was 
“to promote the well-being in the widest sense of soldiers and 
ex-soldiers of the Polish army.’’ All those persons were expressly 
deemed to be “ beneficiaries.’’ He was doubtful if that was a 
good charitable object : benefit to a particular community was 
one of the requisites, if there were not benefit to the community 
at large. There seemed to be no community here as defined in 
the House of Lords in the Keren case, supra. The power “ to 
establish and carry on any business in which some of the 
beneficiaries may be employed ”’ clearly contemplated that other 
persons than the beneficiaries would be engaged in the business 
set up. The power “ to afford to the beneficiaries . . . oppor- 
tunity for mutual acquaintance, social intercourse, association 
and co-operation ’’ was wide enough to enable the company to 
hold dances and put up a dance hall. A remarkable power was 
“to print and publish any newspapers, periodicals, books or 
leaflets that the company may think desirable for the promotion 
of its objects.’’ That left the company free to do anything it 
liked in the way of entering the newspaper industry or the book 
trade. It was impossible to hold that the words “ charitable 
purposes only ’’ were satisfied by a series of objects such as that. 
For the proposition that this was a good charitable trust because 
it assisted persons who were members of the Polish combatant 
forces during the recent war, In ve Gray [1925] Ch. 362 was cited. 
That related to an army in being and was no authority for any 
wider proposition than that the gifts in question were for the 
purpose of promoting the physical efficiency of the army. Then 
Verge v. Somerville [1924] A.C. 496 was cited as authority for the 
proposition that ex-soldiers as well as serving soldiers might be 
the beneficiaries of good charitable bequests. The case was, 
however, no authority for the proposition that because the 
beneficiaries were ex-soldiers therefore there was a charitable 
trust. Appeal dismissed. 

APPEARANCES: N. Armitage (Hilder, Thompson & Dunn) ; 
Sir Hartley Shawcross, K.C. (A.-G.), and J. H. Stamp (Solicitor 
of Inland Revenue). 

[Reported by R. C. Caceurn, Esq., Barrister-at-Law.] 
NEGLIGENCE: FATAL ACCIDENT : ASSESSMENT OF 
DAMAGES 
Roughead v. Railway Executive 
Humphreys, J. 27th May, 1949 

Action. 

The plaintiff sued the defendants on behalf of herself and her 
two infant children under the Fatal Accidents Acts, 1846 to 1908, 
and as executrix under the Law Keform (Miscellaneous Provisions) 
Act, 1934, for damages for the death of her husband, a chartered 
accountant, in a railway accident in October, 1947. 

Humpureys, J., said that at his death the deceased man was 
forty-three years of age and the plaintiff twenty-nine. He was 
a healthy and successful man earning £1,600 a year, which 
salary would in all probability have been increased to £2,250 a 
year within twelve months. He had the prospect of becoming 
a managing director at £4,000 a year. He possessed a private 
fortune which, after payment of duties, realised £15,000. 

In assessing damages regard must be had to the acceleration 
of payment to the plaintiff of money which she would receive on 
her husband’s death: Grand Trunk Railway Company of Canada v. 
Jennings (1888), 13 App. Cas. 800; but, allowing for the chances 
of life, the probability was that he would have survived for at 
least fifteen years. He (his lordship) arrived at £700 as the 
pecuniary loss to the deceased’s wife and children in a year. 
That sum should, multiplied by fifteen, make £10,500 to be 
awarded as damages under the Fatal Accidents Acts. Under the 
Law Reform (Miscellaneous Provisions) Act, 1934, he would 
award {250 each for loss of expectation of life and pain and 
suffering. Judgment for the plaintiff for £11,152, including £152 
special damages. 

APPEARANCES: Scott Henderson, K.C., and John Shaw 
(Stoneham & Sons); Hylton- Foster, K.C., and Withers Payne 
(E. Coleby). 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.]} 
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PROBATE, DIVORCE AND ADMIRALTY 


MAINTENANCE: CONFIRMATION OF AUSTRALIAN 
ORDER 
Harris v. Harris 


Lord Merriman, P., and Barnard, J. 16th June, 1949 


Appeal from Uxbridge justices. 

The Children’s Court at Sydney, New South Wales, on the 
application of the respondent wife, ordinarily resident there with 
the child of the marriage, aged five years, made a maintenance 
order for payment to her by the appellant husband, who was 
resident in England, of {2 16s. a week for herself and £1 4s. a 
week in respect of the-child, and giving the wife the custody of 
the child. The Uxbridge justices made an order confirming that 
maintenance order, and the husband now appealed against it. 
The court in Sydney made the order under a statutory provision 
of New South Wales empowering them, if satisfied that the wife 
was left without means of support, to ‘‘ order the defendant to 
pay ... the wife such allowance as they think reasonable and in 
addition may commit the legal custody of any child of the 
marriage to the wife ...’’ The husband objected, among other 
things, to the jurisdiction of the justices to confirm the custody 
order made by the Sydney court as part of its maintenance order. 
By s. 4 of the Maintenance Orders (Facilities for Enforcement) 
Act, 1920, justices in England are empowered to confirm main- 
tenance orders made in a part of His Majesty’s dominions to which 
the Act extends. Bv s. 4 (3), “ at the hearing ”’ of the summons 
for confirmation ‘it shall be open to the person on whom the 
summons was served to raise any defence which he might have 
raised in the original proceedings had he been a party thereto, 
but no other defence ...’’ By s. 10 a maintenance order is 
defined as meaning “‘ an order . . . for the periodical payment of 

. money towards the maintenance of the wife or other depen- 
dants of the person against whom the order is made’; and 
‘“‘ dependants ’’ means “‘ such persons as that person is, according 
to the law’ of the dominion “‘ in which the maintenance order 
was made, liable to maintain.’’ 


LORD MERRIMAN, P.—BARNARD, J., agreeing—said that the 
justices had jurisdiction to confirm also the order for custody 
because the effect of the relevant statute of New South Wales was 
that it was a condition precedent to the making of an order for 
payment to the wife of maintenance in respect of the child that 
the custody of the child should be awarded to her. The result was 
that the justices were confirming, under their powers under the 
Act of 1920, what was a maintenance order, notwithstanding 
that it was a composite order also awarding custody. The fact 
that the certificate of the Sydney court as to the grounds on which 
the husband might have opposed an order against him did not 
specify some of those grounds did not, on the true construction of 
s. 4 (3), mean that those grounds could not be raised before the 
justices in England,: see In ve Wheat [1932] 2 K.B. 716. Accord- 
ingly, as the custody order was part of the maintenance order, 
it was open to the husband to contend before the justices in 
England that the custody order, as well as the maintenance order, 
should not have been made. He was also free to challenge the 
amount of the payments directed to be made under the two orders. 
The contention that for the justices in England to determine the 
question of the confirmation also of the custody order was an 
infraction of the jurisdiction of the court of Sydney could not 
be accepted. The Sydney court had, under New South Wales 
legislation equivalent to that existing in England, power to 
review matters of guardianship from time to time ; and it would 
not consider itself fettered by any order made in the matter by 
justices in England. The application to the justices to strike 
out the custody order was in any event misconceived because 
extremely strong evidence would be required to induce a court 
in England to make an order adverse to that of a court in the 
dominions in such a matter. It was misconceived in particular 
because it was sought by the application merely to strike the 
custody order out of the confirmation order, while leaving it 
standing as an order of the court at Sydney. Finally, the argu- 
ment could also not prevail that the justices’ jurisdiction to 
confirm the order of the court at Sydney properly made was 
affected by the fact that the amounts which it directed to be paid 
were greater than the justices could award in exercise of their 
own jurisdiction. Appeal dismissed. 


Heseltine (Kingsford, Dorman & Co., 


APPEARANCES: G. C., 
The wife did not appear, and 


for Crane & Walton, Leicester). 
was not represented. 


[Reported by R, C. Catsurn, Esq., Barrister at-Law.] 
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SURVEY OF 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time :— 
National Parks and Access to the Countryside Bill [H.C.] 
(22nd July. 


Shoreham Harbour Bill [H.C.}. 27th July. 


Read Second Time :— 
London County Council (General Powers) Bill [H.C.} 
(26th July. 
Read Third Time : 
Adoption of Children Bill [H.C.] [28th July. 
Airways Corporations Bill [H.C.] [26th July. 
Bolton Corporation Bill [H.C.] [27th July. 
Bradford Corporation Bill [H.C.] (26th July. 
Dartford Tunnel (Extension of Time) Bill [H.C.] [27th July. 
Finance Bill [H.C.] [25th July. 
Housing (Scotland) Bill [H.C.] (26th July. 
Isle of Man (Customs) Bill [H.C.] [28th July. 
Law Reform (Miscellaneous Provisions) Bill [H.C.] 
[28th July. 
Marriages Provisional Orders Bill [H.C.] [27th July. 
Ministry of Health Provisional Order (Chichester) Bill [H.C.] 
[27th July. 
Ministry of Health Provisional Order (Macclesfield) Bill [H.C.} 
{27th July. 
Ministry of Health Provisional Order (Morley) Bill [H.C.] 
[27th July. 
Ministry of Health Provisional Order (South Molton) Bill [H.C.} 
{27th July. 
[26th July. 
[27th July. 
(26th July. 
{25th July. 





National Insurance Bill [H.C.] 

Salford Corporation Bill [H.C.} 

Southampton Harbour Bill [H.C.} 

Urmston Urban District Council Bill [H.C.} 

B. DEBATES 

When the Married Women (Restraint upon Anticipation) Bill 
was read a Third Time, Lorb Simon said that as a former 
Chancellor of the Exchequer and Lord Chancellor he could not 
remain siler¢ on the question of the effect which the Bill would 
have upon the Revenue. Income tax fell on individuals and 
companies alike, whereas sur-tax fell only on individuals. At the 
higher levels of income it took 19s. 6d. in the pound. The Bill 
would enable income which had hitherto been restrained to be 
transferred as a whole to a company. In their hands it would 
escape sur-tax, and obviously a profitable transaction could be 
effected between the married women and such companies with 
consequent loss to the Revenue, and the ordinary taxpayer would 
have to make up for that loss. In reply, the Lorp CHANCELLOR 
said that having once decided that on general principles it was 
right to remove restraints, he could not for one moment accept 
the argument that the Bill should be abandoned merely because 
it gave the taxpayer, or sur-taxpayer, certain advantages. On 
the Second Reading he had indeed pointed out that this might 
happen. {19th July. 


On the Committee Stage of the Married Women (Maintenance) 
Bill, LorD MEstTon moved to add a provision that magistrates’ 
courts should have the same powers as the High Court for the 
purpose of ascertaining the incomes of the spouses. Men with 
incomes up to £1,500 would now be coming into magistrates’ 
courts and there was there no procedure comparable to that 
before the Divorce Registrars. Lorp Jowitr said the Home 
Office view was that the amendment should not be accepted. 
Lord Meston had in mind rr. 48 and 52 of the Matrimonial Causes 
Rules of 25th March, 1947, requiring a husband to file an affidavit 
of means where questions of alimony or maintenance were 
pending. A wife could be similarly required, if she were served 
with a notice of application for maintenance or alimony. Pro- 
vision was made for investigation by the registrar in the presence 
of the parties and their legal advisers, and the spouses or any 
other person could be required to attend for the purpose of being 
examined or cross-examined. He thought this procedure was no 
better than that in magistrates’ courts where oral evidence of 
both parties could be heard as to their means. Already the 
magistrates had to fix the amount within the prescribed limits 
“ having regard to the means of both the husband and the wife.” 
As often as not before magistrates there would be no documents 
to produce as to income. It was thought inadvisable to take 
power to order the man to get.a certificate from his employer 
for that would discluse his matrimonial difficulties to his employer. 
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When both parties were present before the magistrates any 
statement which one spouse considered untrue could be challenged 
then and there and steps could be taken to call further evidence 
if required. Moreover, by s. 15 of the Summary Procedure 
(Domestic Proceedings) Act, 1937, a probation officer could be 
directed to investigate the means of the parties and to report to 
the court. His report could be in writing and read in court, or 
could be made orally. If any objection were made to it, the 
statement could be given on oath. In a Home Office circular in 
1937 magistrates had been urged to make use of this procedure, 
which had the advantage of being discreet and enabling inquiries 
to be made in a way which would not cause prejudice to either 
party in their employment or business. For these reasons Lord 
Jowitt said he advised the House that a procedure which was 
perfectly proper and useful in the High Court would be undesirable 
in magistrates’ courts. LORD MEsTON then withdrew his 
amendment. 
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Next, Lorp Crook moved a clause designed to enable women 
who had voluntarily entered into separation agreements, but the 
amounts payable thereunder fell short of the amount which they 
could recover in the courts if there were no such agreement, to 
ask for an increased allowance on the ground of wilful neglect to 
maintain. He quoted from Lord Merriman’s judgment in Morton 
v. Morton |1942| 1 All E.R. 273 to the effect that periodical 
payments paid under a deed were very strong evidence against 
wilful neglect to maintain. His amendment would enable the 
court rather to look at the position as a whole. The Lorp 
CHANCELLOR said this was a very serious matter. Only in the 
most exceptional circumstances could a court say that a husband 
who had carried out the terms of an agreement literally had 
wilfully neglected to provide reasonable maintenance. The whole 
object of an agreement was to assess what they both considered 
to be reasonable maintenance. In some cases the agreement 
might have been come to many years ago and circumstances 
might have changed—but nevertheless the amendment was 
seeking to treat such an agreement as a mere scrap of paper. 
LORD CROOK’sS amendment was agreed to. 

An amendment extending s. 25 of the Finance Act, 1944, to 
apply to maintenance orders in respect of children up to the age 
of twenty-one was agreed to. Lorp Meston then moved an 
amendment designed to place upon the collecting officer the duty 
to inform the married woman of arrears in every case, and to 
remove his right to refrain from so doing “in special circum- 
stances.”” Lorp Crook said that this phrase had been inserted 
to meet the case of those collecting officers who were less efficient 
and were inclined to take the line of least resistance in undertaking 
certain of their duties. When an officer realised he could only 
refrain from informing the woman “ in special circumstances ' 
that would make him pause and think. The amendment was 
withdrawn. An amendment by Lord Crook, which was agreed 
to, provides that a collecting officer need not institute proceedings 
for the recovery of arrears if “it appears to him that it is 
unreasonable in the circumstances to do so.”’. On the other hand, 
it was left open to the wife to take the proceedings herself if she so 
desired. The Lorp CHANCELLOR thought this a good ‘amend- 
ment—without it a vindictive woman might bring her husband 
up at frequent intervals—from week to week if she liked. 

Lorp MeEston moved the deletion of cl. 7, which removes 
appeals in these cases from the Probate, Divorce and Admiralty 
Divisional Court to quarter sessions. The Lorp CHANCELLOR 
said he felt some difficulty about this matter. The Divisional 
Court had been able to bring about a very considerable degree of 
uniformity and certainty in this difficult part of the law, but now 
that the amounts concerned were being increased, the question 
arose whether the old machinery was still satisfactory. On a fine 
of 40s. for careless driving a motorist had an absolute right of 
appeal to quarter sessions, i.e., a complete re-hearing. Now a 
man might have to pay £5 a week to his wife and 20s. or 30s. for 
each of his children and would not have such rights. Should 
magistrates’ courts have this new and enlarged jurisdiction 
without the parties having a chance of a re-hearing ? Perhaps 
he should have advised the Committee to keep the present appeal 
from petty sessions and give an alternative appeal to quarter 
sessions as well. He understood from the representatives of 
quarter sessions that they were not anxious that this responsibility 
should be transferred to them. He would recommend that cl. 7 
be deleted, but would ask the President of the Probate, Divorce 
and Admiralty Division to help him with his observations as to 
how the scheme was working with the new and enlarged juris- 
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diction, so that they might consider whether some such change as 
was envisaged in cl. 7 should not be made by a Public Bill. 
lLorD Crook agreed that a Private Bill should not be used to 
make changes of this sort. and cl. 7 was deleted. [21st July. 

On the Committee Stage of the Adoption of Children Bill, 
Lorp SIMON moved an amendment to cl. 1 designed to clear up 
any doubt as to whether the mother or father of a legitimate 
child could adopt it. There might be cases where a child had 
been the subject of an adoption order and had thus become one 
of the family of the adopter, but who later, for good reasons and 
with the consent of everyone concerned, wished to return to the 
family from which it originally came. The LorpD CHANCELLOR 
and Lorp MAuGHAM approved of the amendment, which was 
agreed to. In introducing a further amendment, Lorp Simon 
said there were really two consents required in an adoption 
process from the mother—first, her consent to the child going to 
the adopting parents for a trial period, and secondly, her consent 
to the making of an adoption order. His amendment dealt only 
with the second consent and it proposed that this consent might 
be of two kinds—first her consent to a named person whose 
identity she knew becoming the adopter, or secondly, her 
consent that an adoption order might be made without her 
naming the particular adopter. As an example of the first type, 
or “ particular ’’ consent, Lord Simon said it sometimes happened 
that of two working-class families one had nine or ten children 
and the other none. There might then be an adoption in which 
all knew who were the adopters. The “ general ’’ consent had to 
be hedged with difficulties or a mother might be tempted to sign 
away her responsibilities recklessly, not caring what happened. 
Both consents, however, would have to be made before a justice 
of the peace not earlier than six weeks from the confinement. 
In the case of the ‘‘ general’ consent two further restrictions 
would apply—first, that the mother might give consent subject 
to a condition with respect to the future religion of the child, 
and second, that a general consent was not to be given save in 
respect of an application which was pending before the court. 
The Lorp CHANCELLOR said he thought that at the moment when 
the court was about to make the adoption order it should be 
satisfied that the parent was still in a consenting mood. Was it 
enough to be able to say: ‘‘ Here it is, signed before a justice of 
the peace and given two months after the birth ? ’’ Lorp Simon 
said that under the Adoption of Children Act, 1926, there were forms 
made under the authority of the Lord Chancellor, and to which 
the written consent of the child’s parents had to be appended. 
In making an order, the court, he thought, had a discretion— 
which would be guided to some extent by how long ago consent 
was given. After a long interval they would need to have further 
evidence of the consent. Sometimes the mother would give her 
consent in the face of the court. Then the welfare authority in 
every district had the duty of making themselves fully acquainted 
with all the circumstances. The amendment was agreed to. 

Lorp DAkWEN moved an amendment to the effect that a 
consent should not be withdrawable after six weeks from the 
date on which it was made. He thought three months was too 
long a period of suspense—it had caused a nervous breakdown 
in the case of one adopting mother of whom he knew. Lorp 
Simon said that opposing interests had here to be considered. 
The adopters could return the child at any time within three 
months of its being in their care. To limit the natural mother’s 
right to claim it back to any shorter period could mean that the 
child would simply come on the rates. He thought that when 
these matters were handled by an adoption society or by a great 
authority such as the London County Council, great care indeed 
was taken and it was very rare that a mother wished to take her 
child back. Lorp DARWEN withdrew his amendment. 

Two further clauses moved by Lorp SIMON were also agreed to. 
They replace the clause dealing with the effects of intestacy where 
there is an adoption order and provide that in such case an 
adopted child shall share the inheritance, that in any disposition 
inter vivos or by will the word “ children ’”’ used by an adopting 
parent should cover adopted children, that that word should not 
cover the adopted child when used by its natural parents, and 
that an adopted child should not inherit any dignity or title of 
honour from its adopting parents. Lorp MauGHam felt doubtful 
of the advisability of altering the construction of wills according 
to views which had been held in courts for hundreds of years. 
Was not this retrospective legislation against which Lord Simon 
had so recently been inveighing ? Lorp Simon said it was not— 
it would only apply to wills and settlements made in the future. 

[21st July. 
C. QUESTIONS 

Lorp Mancrort asked His Majesty’s Government whether an 

article by the Chairman of the Fast London Kent Tribunal in 
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the People of 17th July was not couched in such language as to 
indicate that a case coming before his tribunal must inevitably 
be prejudged ?. Lorp Macponacp replied that the Minister of 
Health did not consider that the article necessarily meant that 
cases coming before the tribunal would be denied a fair hearing, 
but he deprecated injudicious statements of this kind. Lorp 
BUCKMASTER asked whether, as the article contained the state- 
ment: ‘‘ Now is your chance to catch the landlord,’’ did not the 
noble lord consider that in the interests of the community as a 
whole a person of less obvious bias and prejudice should be 
appointed to take charge of the tribunal’s affairs? Lorp 
MACDONALD said he agreed with the Minister, but he preferred to 
say no more as to the future of the individual concerned. 
(26th July. 
In reply to a question by Lorp ScuustErk, the Lorp 
CHANCELLOR gave a list of all boroughs having a separate com- 
mission of the peace and a court of quarter sessions with details 
of their populations and the number of persons committed for 
trial in 1947 and 1948. [26th July. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Coal Industry (No. 2) Bill [H.C.] (27th July. 

To provide for the making to colliery concerns and subsidiaries 
of such concerns of further income payments for the period 
between the primary vesting date and the date on which com- 
pensation under the Coal Industry Nationalisation Act, 1946, in 
respect of transfers of transferred interests of the concerns and 
subsidiaries is satisfied in full, and for purposes connected 
therewith. 

Parliament Bill [H.C.] 

To amend the Parliament Act, 1911. 


[28th July. 


Read Second Time :— 
Consolidated Fund (Appropriation) Bill [H.C.] 
[28th July. 
Read Third Time :— 
Crewe Corporation Bill [H.L.] {26th July. 
Oldbury Corporation Bill [H.L.| (26th July. 
Rhodesia Railways Limited (Pension Schemes and Contracts) 
Bill [H.L. (26th July. 
Slough Corporation Bill [H.L. {27th July. 
Staffordshire Potteries Water Board Bill [H.L.] [26th July. 


B. QUESTIONS 
Sir HARTLEY SHAWCROSs said that the Government had not 
yet had an opportunity of considering the Report of the 
Committee on Limitation of Actions. [25th July. 
Mr. SILKIN stated that he was satisfied that the vast majority 
of persons affected had made claims for compensation for loss of 
development rights. '’ The number of claims had exceeded the 
number which it had been estimated would be made. 
(26th July. 
The PosTMASTER-GENERAL stated that new instructions were 
being issued to wireless inspectors making it clear that they had 
no right of entry to houses and could only enter with the 
householder’s permission. [27th July. 
Mr. Haro_p WILson stated that British ratification of the 
Brussels Copyright Convention, 1948, required certain amend- 
ments of our existing copyright law, and he was considering 
making a general inquiry into its working. One of the matters 
dealt with in such an inquiry would be the question whether 
there was any abuse in the exercise of the exclusive rights of 
public performance of musical works in this country sufficient to 
justify legislation. [28th July. 
Mr. GLENVIL HALt said it had long been recognised that a 
power of remitting income tax in cases where the full claim could 
not be obtained or could not reasonably be enforced, was inherent 
in the general powers for the management of the revenue which 
were vested by s. 57 of the Income Tax Act, 1918, and s. 1 of 
the Inland Revenue Regulation Act, 1890, in the Commissioners 
of Inland Revenue. In individual cases the Commissioners 
normally exercised their own discretion, but the approval of the 
Chancellor of the Exchequer was necessary for any remission of 
general application. All remissions of tax were reported to the 
Comptroller and Auditor-General for the information of the 
Public Accounts Committee. (28th July. 
Mr. GAITSKELL stated that it had been decided that legislation 
to implement the whole of the Report of the Committee on 
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Mining Subsidence would involve a number of difficult adminis- 
trative problems and would have far-reaching financial implica- 
tions which required further study. The Government was aware, 
however, of the hardship due to subsidence resulting from coal- 
mining and proposed as soon as possible to introduce legislation 
to provide a measure of compensation in respect of small 
dwelling-houses which suffered damage from this cause. It 
would cover local authority houses as well as those privately 
owned, but would not cover roads, nor would it cover businesses. 
[28th July. 
Mr. CHUTER Ebr said he would bear in mind a suggestion that 
there should be a compulsory retiring age for Recorders, but it 
was already the practice to obtain from a new Recorder, before 
appointing him, an undertaking that when he reached the age of 
seventy he would place his resignation in the hands of the Home 
secretary of the day if called upon to do so. [22nd July. 


STATUTORY INSTRUMENTS 

Aerated Waters Wages Council (England and Wales) Wages 
Kegulation Order, 1949, (S.I. 1949 No, 1348.) 

Alderney Parcels (Customs) Warrant, 1949, (S.1. 1949 No. 1356.) 

Approved Probation Hostels and Home Kules, 1949, (5.1. 1949 
No. 1376.) 

These rules, which came into operation on Ist August, 1949, 
were made by the Home Secretary under s. 46 (2) of the Criminal 
Justice Act, 1948, and regulate the staffing, discipline and general 
management of probation hostels. 

Cheltenham and Gloucester Joint Water Board (No. 2) Order, 
1949, (S.1. 1949 No, 1383.) 

Coal Industry Nationalisation (Compensation Stages) Kegulations, 
1949. (5.1. 1949 No. 1381.) 

Education (Local Education Authorities) Amending Grant 
Regulations, No, 3, 1949. (S.I. 1949 No. 1362.) 

Eggs (Great Britain and Northern Ireland) (Amendment) Order, 
1949. (S.I. 1949 No. 1377.) 

Fire Services (Ranks and Conditions of Service) (No. 2) 
Kegulations, 1949, (S.I. 1949 No. 1380.) 

Grass and Forage Crop Co-operative Drying (Iinancial 
Assistance) (England and Wales) Scheme (No, 1), 1949, 
(5.1. 1949 No, 1370.) 

Grass and Forage Crop 
Assistance) (Scotland) Scheme, 1949, 

Increase of Pensions (Extension) Kegulations, 1949. 
No. 1357.) 

London Traffic (Prescribed Routes) (No. 16) Regulations, 1949. 
(S.I. 1949 No. 1358.) 

Motor Vehicles (Authorisation of Special Types) (Amendment) 
Order, 1949, (S.1. 1949 No. 1359.) 

Post Office Kegister Regulations, 1949. (5.1. 1949 No, 1349.) 

Probation Kules, 1949. (S.1. 1949 No. 1328.) 

These rules came into force on Ist August, and govern the 
constitution and duties, etc., of probation committees and case 
committees, the appointment, duties and salaries of probation 
officers, and expenditure. 

Purchase Tax (No. 2) Order, 1949. (S.I. 1949 No. 1342.) 

Rubber Manufacturing Wages Council (Great Britain) Wages 
Regulation (Holidays) Order, 1949. (S.1. 1949 No, 1374.) 

Soft Drinks (Amendment) Order, 1949. (5.1. 1949 No. 1378.) 

State Scholarships and University Supplemental Awards 
\mending Kegulations, No. 1, 1949. (S.1. 1949 No. 1363.) 

State Scholarships (Mature Students) Amending Regulations, 
No. 2, 1949. (S.1. 1949 No. 1365.) 

Superannuation (Joint Colonial and Civil Service) Rules, 1949. 
S.1. 1949 No. 1372.) 

Technical State Scholarships Amending Kegulations, No. 1, 
1949, (5.1. 1949 No, 1364.) 

Town and Country Planning (Isles of Scilly) Order, 1949. (5.1. 
1949 No. 1321.) 

This Order complies with s. 115 of the Town and Country 
Planning Act, 1947, whereby the Minister is required to provide 
for its application to the Isles of Scilly as if they were a separate 
county. 

Town and Country Planning (Minerals) Kegulations, 1949. 
These Regulations (made subject to approval of Parliament in 

October) will vary s. 63 of the Town and Country Planning Act, 

1947, by providing a different minimum claim for certain claims 

in respect of mineral-bearing land by mineral undertakers or 

other parties interested. They will also provide that a claim by a 

person entitled to claim in respect of an interest in land comprised 

in a mining lease is to be treated as if it were a claim made also 
by all other persons entitled to claim in respect of mineral interests 


Co-operative Drying * (Financial 
(S.1. 1949 No. 1366.) 
(S.I. 1949 
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in the land. Finally, it extends reg. 7 of the Town and Country 

Planning (Minerals) Regulations, 1948, to the case where a claim 

includes both mineral-bearing land which is worked or held by a 

mineral undertaking, and buildings, plant and machinery for 

processing minerals. 

Training of Teachers Amending Grant Kegulations, No. 1, 1949. 
(S.1. 1949, No. 1361.) 


PARLIAMENTARY PUBLICATIONS 


Report of the Mineral Development Committee under the 
chairmanship of Lord Westwood. (Command Papers, Session 
1948-49, No. 7732.) 

This report deals mainly with the technical side of mineral 
development, but contains a section dealing with development 
charge, in which it is stated that ‘‘ development charges may be 
expected to be of roughly the same order in amount as existing 
royalties . We are of the opinion that, while the method used 
to assess development charge may be varied, it should not be 
payable otherwise than as an annual sum.”’ 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 
Joint Accounts 

sir, -Whilst | do appreciate that it would be very helpful if 
companies gave the names and addresses of all co-holders in 
their circulars, allotment letters, notices, etc., this would no 
doubt involve the companies in some additional expense. 

On the other hand, the adoption of a very simple card indexing 
system, giving the title of the estate, the names and addresses 
of the co-trustees or co-executors and a short list of the securities 
held, would be a practical solution to the problem, and would 
undoubtedly prove invaluable for other purposes. It should not 
take more than a few days to introduce the card indexing system 
and I feel sure that the extra work would prove to be fully 
justified. B. KE. ELKAN, 
Cambridge. a 


New Motor Cars: Priority for Solicitors 

Sir, —With reference to my letter published in your last week's 
issue, I am glad to say that after getting in touch with The Law 
Society they have applied to the Motor Traders Association 
giving them minute details of my position, and applied for a 
priority certificate for a new car for me. I feel 1 ought to tell 
vour readers this, so that they may know that the Society 1s 
alive to the importance of new cars to members of the legal 
profession. Wa. Kk. ARMSTRONG. 


Bridgwater. 


r x “a 7 
NOTES AND NEWS 
Honours and Appointments 

Mr. F. R. AppLesy, deputy town clerk of Nuneaton, has been 
appointed town clerk in succession to the late Mr. L. C. St. Leger 
Yeend. : 

Mr. W. E. Burton, LL.B., Clerk to Pembrokeshire County 
Council and Clerk of the Peace, has been appointed Clerk to 
Denbighshire County Council and Clerk of the Peace in succession 
to Sir William Jones, who has retired. 

Mr. A. G. Davies, LL.B., assistant solicitor to Sutton Coldfield 
Corporation, has been appointed deputy town clerk in succession 
to Mr. J. W. H. KNiGut, now town clerk of Bury St. Edmunds 

Mr. P. P. Dawe, solicitor, of Market Drayton, has been 
appointed assistant solicitor to Farnborough Urban District 
Council, 

Mr. Joun C, Kircuin has been appointed town clerk of Chelsea 
in succession to Mr. E. W. J. Nicholson, Mr, Ixitchin has been 
town clerk of Weston-super-Mare since 1943. 

Mr. G. E. B. WADE, solicitor, of Leicester, will, subject to the 
approval of the Secretary of State, become Clerk to the Rutland 
magistrates in succession to Mr. E. G. B. Fowler, who is retiring. 

Lorp Morton or HENRYTON has been appointed chairman 
of the Council of Legal Education, and Sir Henry MACGEAGH, 
K.C., Judge Advocate-General and Deputy Treasurer of the 
Middle Temple, vice-chairman. Mr. C, T. Le QuesNe, K.C., 
has been appointed chairman of the Board of Studies of the 
Council. Lorp REApING, K.C., will represent the Middle Temple 
on the Council. 
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Personal Notes 


married on 


Mr. Cecil Hannam, solicitor, of Leeds, was 
Douty, ot 


27th July at Denton, near Ilkley, to Mrs, N. A. 
Burley-in-Wharfedale. 

Mr. J. St. L. Stallwood, solicitor, has been appointed chairman 
of the Assessment Committee of Holborn Borough Council and 
Holborn representative on the Metropolitan Water Board. 

Mr. Harley Struthers, solicitor, of Sevenoaks, was married at 
Woodford, Essex, recently to Miss Elizabeth Hutchins, of 
Thundersley, Essex. 

Mr. W. H. Wilson, who for thirty-two years was town clerk 
of Blandford, Dorset, has been granted the freedom of the 
borough. Mr. Wilson town clerk from 1915 until his 
resignation in 1947, 


Was 


Miscellaneous 
At the Intermediate Examination held by The Law Society 
on 23rd and 24th June, thirty candidates were successful, three 
being placed in the first class; 104 candidates passed in the 


Law portion only and 121 in the Book-keeping portion only. 


SOLICITORS ACTS, 1932 TO 1941 


The Disciplinary Committee constituted under the Solicitors 
Acts made the following orders on 21st July : that the application 
of GEORGE HrppLe Dopps, of Gosforth, Newcastle-upon-Tyne, 
that his name be removed at his own instance from the Koll 
on the ground that he ceased to practice as a solicitor in the year 
1914 be acceded to ; and that the application of NoRMAN CLIFTON 
HALLIDAY Dunsar, of Sheffield, that his name be removed 
at his own instance from the Roll on the ground that he is 
desirous of being admitted as a student at Gray’s Inn, be acceded 
to. 


HIGH COURT OF JUSTICE 
LONG VACATION, 1949 
NOTICE 
Vacation, up to and_ including Monday, 
“which may require to be 
are to be made to the 


During the 
5th September, all applications 
immediately or promptly heard,” 
Hon. Mr. Justice DANCKWERTS. 


CHANCERY DIVISiON 

Court Business-The Hon. Mr. Justice DANCKWERTsS. will, 
until further notice, sit in Chancery Court I11, Koyal Courts of 
Justice, at 10.30 o’clock on Wednesdays the 3rd, 10th, 17th, 
24th and 31st August, for the purpose of hearing such applications 
of the above nature, as, according to the practice in the Chancery 
Division, are usually heard in Court. 

Papers for Use in Court.—The following Papers tor the Vacation 
Judge are required to be left with the Cause Clerk in attendance 
at the Chancery Kegistrars’ Office, Room 136, Koyal Courts of 
Justice, before 1 o’clock, two days previous to the day on which 
the application to the Judge is intended to be made : 

. Counsel’s certificate of urgency or note of special leave 
granted by the Judge. 

. Two copies of notice of motion, one bearing a 5s. impressed 
stamp. 

. Two copies of writ and two copies of pleadings (if any). 

. Office copy affidavits in support and in answer (if any). 

No Case will be placed in the Judge’s Paper unless leave 
has been previously obtained or a Certificate of Gounsel that the 
Case requires to be immediately or promptly heard, and stating 
concisely the reasons, is left with the papers. 

N.B.—Solicitors are requested when the application has been 
disposed of, to apply at once to the Judge’s Clerk in Court for 
the return of their papers. 

Chancery Chambers Business.—The Chancery Chambers will 
be open for Vacation business on Tuesday, Wednesday, Thursday 
and Friday in each week, from 10 to 2 o'clock. 


KinG’s BENCH DIvISION 
King’s Bench Chambers Business.—The Hon. Mr. Justice 
DANCKWERTS will sit for the disposal of King’s Bench Business 
in Chancery Court III at 10.30 o’clock on Tuesdays the 2nd, 
9th, loth, 23rd and 30th August. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 

Summonses will be heard by the Registrar at the Probate 
and Divorce Kegistry, Somerset House, every day during the 
Vacation (Saturdays excepted). 

Motions will be heard by a Kegistrar on Wednesdays, the 
10th and 24th August, and the 7th and 21st September, at the 
Probate and Divorce Kegistry at 12.15. 

The Hon. Mr. Justice DANCKWeEkTs will sit for the disposal 
of Probate and Divorce Chambers Business, in Chancery Court ITI 
at 10.30 o'clock on ‘Thursdays the 4th, 11th, 18th, 25th August 
and Ist September. 

Judges Summonses may be entered by leave of a Registrar 
on or before 2 o’clock on the Thursday of each week for hearing 
on the following Thursday. 

Motions which must be heard by a Judge may be entered by 
leave of a Registrar for hearing on any Thursday. 

Papers for Motions may be lodged at any time before 2 o’clock 
on the preceding Thursday. 

The Offices of the Probate and Divorce Kegistries will be 
opened at 10 a.m. and closed at + p.m. except Saturdays, when the 
Offices will be opened at 10 a.m. and closed at 1 p.m. 

Urgent Matters when the Judge is not Present in Court or 
Chambers.—Application may be made 7n any case of urgency to the 
Judge personally (if necessary), or by post or rail, prepaid, 
accompanied by the brief of Counsel, office copies of the affidavits 
in support of the application, and also by a Minute, on a separate 
sheet of paper, signed by Counsel, of the order he may consider 
the applicant entitled to, and also an envelope, sufficiently 
stamped capable of receiving the papers, addressed as follows :— 

“ Chancery Official Letter: To the Registrar in Vacation, 

Chancery Kegistrars’ Office, Royal Courts of Justice, London, 

Wace. 

The address of the Vacation Judge can be obtained in 
appropriate cases, on application at Koom 136, Royal Courts 
of Justice. 

Chancery Kegistrars’ Office, 

koyal Courts of Justice, 
Room 136. 
July, 1949. 


Wills and Bequests 


Mr. Philip Allison, solicitor, of Louth, left £23,651, net 


personalty £23,429. 

Mr. E. Ranson, solicitor, of Accrington, left £13,619, net 
personalty £13,099. His bequests included one of £100 to his 
clerk, Miss Mary Hodgson, in recognition of her devoted service, 
particularly during the war years. 


OBITUARY 


Lr.-CoL. W. A. V. CHURTON 


Lt.-Col. W. A. V. Churton, D.$.0., B.A., LL.B., solicitor, 
of Chester, died recently, aged 72. He was for many years 
clerk to the Chester Castle and Broxton Magistrates’ Courts. 
Col. Churton was given the honorary freedom of Chester last 
He was admitted 


year in recognition of his services to the city. 
in 1901, 
Mr. H. PALMER 
Mr. Hubert Palmer, retired solicitor, of Eastbourne, died on 
26th July. 
Mr. H. SHIEL 
Mr. Henry Shiel, solicitor, of Dublin, died recently, aged 63. 
He was a member of the Council of the Solicitors’ Benevolent 
Society. 
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